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APPEARANCES: 


ftt an MondavJime 14,1993, at 
.louse, 1024 Washington Avenue, 
following proceeding were had 
7 at 8:45 a.m. 


COUNSEL FOR PLAINTIFFS 



DEFENDANT, THE AMERICAN TOBACCO 


J. MURRAY AKERS, ESQ. 


', NEW DEAL TOBACCO AND 


THE FOLLOWING PROCEEDINGS WERE HTCT.D IN 
CHAMBERS OUT OF T HE PRESENCE OF TH K JURY: 

MR BARRETT: The questioning of David Bums 
an cross examination, the Court may recall that 
Mr. Shefllar made representations- carefully worded 
representations, but the imputation or the only reasonable 
inference of the - is the statement he made,T tell you, 

Mr. Whitman, was that the American Tobacco Company had no 
connection to the Tobacco Institute after January L 1966 
when they withdrew.* We believe that contrary to that 
representation, the American Tobacco Company continued to 
fund the Tobacco Institute and that Mr. Shefller’s 
representations to the jury which injected that issue into 
the jury are mistaken. 

We have subpoenaed Mr. Holford here. 

Mr. Holford has a case pending in Texas against several 
cigarette manufacturers and the Tobacco Institute. We 
have subpoenaed records of his documents that pertain to 
the American Tobacco Company paying the Tobacco Institute 
|20 money. He has responded to that subpoena. I’ve not laid 
21 eyes on the document He won’t let me see them until the 
|22 Court says it’s okay, but we would - you know, because 
123 this issue has been injected because we think there’s 
24 documents will show that it’s an erroneous or mistaken 
|25 implication, that he ought to be allowed to testily about 
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these documents or perhaps they would stipulate to the 
authenticity. And if the documents are what I believe 
they will be, then they ought to be admitted into evidence 
for what they’re worth. 

MR 8HEFFLER Your Honor, Tm glad that 
Mr. Barrett did not look at the documents because under 
the protective order under which the Tobacco Institute 

8 gave documents in that case, the Allgood case in Texas, 

9 under the protective order in which those documents were 
produced, they cannot be disclosed to any party outside of 
the litigation in Allgood, Texas, without requesting 

12 disclosure from the producing party or which has been made 
but which there was a 20-day period which the producing 
party can respond or a motion before the Court in Allgood 
15 to havB permission to release the documents, and neither 
of those have been satisfied, the protective order still 

17 is binding, and I think that’s the end of the issue right 

18 there. There’s a protective order governing this very 

19 document that was purportedly going to be used at this 
[20 case, and it prohibits the use of it outside of the 

Allgood case unless those procedures are followed, which 
22 they have not been. 

Secondly, I think that ifB important, .Your 
Honor, to look at what exactly Mr. Barrett is talking 
about, the question 1 asked Mr. Bums. Dr. Bums was with 


10 

11 


13 

14 


http ://l§^^^ff^fy-ucsf.e<lMtid/pmq07a(®r|®#kSI cB eBOOStins( 4ti®docs/zkgl0001 




6 / 14/93 


Morning Session 


Wilkes v. 
ATC 


820 

1 respect to his testimony that wo wore a member in the *7Qs 

2 and early ’80b. That was untrue. We were not a member. 

3 As you recall, we even stipulated with the plaintiffs in 

4 the Horton trial that we were not a member at that time. 

5 The plaintiffs knew that we were not a member at that 

6 time, and that was the thrust of that testimony. 

7 Therefore, this document, whether we contributed a sum of 
S money or not in 19 whatever, after '66 is not probative or 

9 relevant to that testimony. 

10 I think the - if the plaintiff were to argue 

11 that we had somehow control, somehow had Borne type of 

12 control or membership in H, that would be perhaps 

13 relevant, laying a proper foundation, predicate, but 

14 that's certainly not here. The document that Ur. Barrett 

15 wants us to stipulate to apparently is going to come Grom 

16 the TI production in the Allgood case. We have no way of 

17 knowing whether it’s authentic. It has not been listed in 

18 the pretrial order. Mr. Halford was not listed as a 

19 pretrial witness. 

20 We talked about Tobacco Institute and our non 

21 involvement with the Tobacco Institute some time, 

22 discussed during the pretriaL We talked about the fact 

23 that we got out in 1966. I have I have a letter here, 

24 Your Honor, that the American Tobacco Company sent to the 

25 Tobacco Institute in which they - actually, it was a 
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1 board minute where they have resolved that the company 

2 withdrew effective January 1,1966. Mr. Barrett was aware 

3 of that in the Horton triaL We believe that there is no 

4 reason for Mr. Halford to get on end offer hearsay 

5 testimony, whatever it may be with respect to any 

6 documents that are protected by a protective order in the 

7 Allgood case. 

8 Furthermore, we would object to Mr. Holford’s 

9 participation in this trisl whatsoever. He has 

10 participated in this trial in the opening; he has been 

11 present in chambers at least on two occasions with respect 

12 to voir dire of jurors which was inappropriate and when it 

13 was brought to the Court’s attention, of course he was 

14 removed, and he’s also been participating in the trial 

15 more than a spectator role, he’s been up talking to 

16 Dr. O’Neal when he was on'the stand, when we took a 

17 break. I believe that was inappropriate. He’s moved his 

18 chair as close as he could to the jury until Mr. Bailey 

19 perceived what he was trying to do and had him removed 

20 from that area. 

21 We don’t believe Mr. Holford should be allowed 

22 to participate in any way in this trial, and would further 

23 request, Your Honor, that he be asked not to talk to 

24 witnesses while they were on the stand, if we had 

25 known Mr. Holford was going to be a witness in this trial. 
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1 we certainly would have requested the rule of 

2 sequestration be imposed so he would not be participating 

3 the trial brfare his testimony. 

4 In sum. Your Honor, we don’t think that the 

5 subpoena that was filed is proper because, number one, it 

6 would violate the rules of comity, yrn would have a 

7 Court’s protective order in Texas undermined and violated, 

8 number two, it would, I believe. Your Honor, it would 

9 violate your own pretrial order in this rase since 

10 documents and witnesses ware not listed and did not give 

11 us fair notice. In fact, we n a ver were eerved with a 

12 subpoena. We picked it up by happenstance last Friday, 

13 and I believe that we have bean unduly and unfairly 

14 peroeivnd about Mr. Halford’s rule in this action. If we 

15 had known he was going to be a player and on the 

16 plaintiffs team, we oertainly would have brought to the 

17 attention of this Court his interaction with witnesses as 

18 they were an the stand. We ask the Court to quash the 

19 subpoena, and we ask the Court to further direct 

20 Mr. Holford not to participate and not to interfere with 

21 testimony of witneeaes on the stand. 

22 MB.BABKETT: If I may respond briefly to the 

23 various different points he made. First of all, we have 

24 no connection whatsoever with Mr. Holford with his cose or 

25 he with ours. Secondly, ha is an attorney, as I 
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1 understand it, a member of the Terns bar. The rule has 

2 not been invoked in the cas& We have never told him to 

3 do or not to do, have no oantrol over. He’s not any 

4 different from anybody else out there, and that’s besides 

5 being a legal feet, it is an actual fact that we have had 

6 nothing to do with it As fkr as the protective order is 

7 concerned, Mr. Holford, I understand, can apeak to that, 

8 that the protective order would not be violated by him 
g bringing this forward, but he can speak to that if the 

10 Court would allow him to do sa 

11 As far as whether or not it’s authentic, what 

12 his testimony wonld be was that this is a true and correct 

13 copy of what was provided to me upon a request that they 

14 give certain - that the Tobacco Institute give certain 

15 documents to me, the Tobacco Institute did givB those 

16 documents to me as being authentic documents. The request 

17 of - that he says fhir notice and deceit is unseemly 

18 under the circumstances where they have attempted to -1 

19 won’t say they’ve attempted, let’s soy they have 

20 mistakenly given the jury a clear impression, and I think 

21 the Court a clear impresaion that the American Tobacco 

22 Company had nothing to do with this Tobacco Institute 

23 after January 1,1966, whan, in fhct, they continued to 

24 contribute to those activities is unseemly. 

25 JUDGE BOGEN: The subpoena will be quashed. 


http liiWef .edu/docs/zkgl0001 p *& 820 to Pa & 823 





6 / 14/93 


Morning Session 


Wilkes v. 


1 Mr. Halford will not be permitted to testify. He was not 

2 listed as a witness on the pretrial order. It's too late 

3 to call a new witness who has not been previously 

4 disclosed. 

5 MR. BARRETT: I just want the document, 

6 Judge. 

7 JUDGE BOGEN: His disclosure of the document 
6 would, in my judgment, be a violation of the Court order 
9 issued in Texas. 

10 MR. BARRETT: He can explain. 

11 JUDGE BOGEN: No, he can't explain it because 

12 this is the last time he’s going to be in chambers in this 

13 Court in this esse. I'm ordering Mr. Holford not to 

14 discuss this case or anything to do with cigarettes with 

15 any witness who is testifying in this case either before 

16 or during their testimony, and Fm ordering you to 

17 instruct your witnesses not to talk to this lawyer prior 

18 to or during their testimony, and if he violates it, he’s 

19 going to find out about the accommodations across the 

20 street in the Washington County JaiL 

21 MR HOLFORD: Your Honor - 

22 JUDGE BOGEN: Good day, sir. 

23 MR HOLFORD: You missed a- 

24 JUDGE BOGEN: Good day. 

25 MR BAILEY: Thank you. Judge. 


1 Honor. 

2 THE FOLLOWING PROCEEDINGS WERE HELD in OPEN 

3 COURT IN THE PRESENCE OF THE JURY: 

4 JUDGE BOGEN: Ladies and gentlemen, welcome 

5 Iw* I believe we’re ready to resume, and you may cell 

6 jeur next witness. 

7 MR MCTEER Your Honor, we call by video 

8 deposition, Mr. Robert A. Hermann. He is the long-time 

9 president of American Tobacco Company. It’s a 38-minute 

10 deposition. 

11 JUDGE BOGEN: Indies and gentlemen, a 

12 deposition is sworn testimony taken outside of the 

13 courtroom prior to the trial. The witness was swam just 

14 as the witnesses have been who testified hare in the 

15 courtroom. The witness was questioned by the lawyers, 

16 just as the witnesses have been here. And a Court 

17 reporter and a video cameraman recorded the testimony and 

18 now the plaintiffs are introducing a portion, I believe, 

19 of that deposition. 

20 MR MCTEER That is correct, air. 

21 JUDGE BOGEN: All right You may proceed. 

22 (Showing of videotaped deposition of Robert Heimann.) 

23 EXAMINATION BYMR DON DAVE: 

24 MR DAVE: Let the record show that it’s 

25 December 19,1986, in the Jaw offices of Chadboume and 


1 THE FOLLOWING PROCEEDINGS WERE HELD IN OPEN 

2 COURT OUT OF THE PRESENCE OF THE JURY: 

3 JUDGE BOGEN: One, the Court reporter did not 

4 have listed, and that was Exhibit P-13, the letter of 

5 January 13,1965 to the Virginia school teacher. 

6 MR BARRETT: Yes, sir. Your Honor, and I 

7 accidentally carried that home over the weekend, and I 

8 brought it back, and I’ve given it to the Court reporter. 

9 It’s right there by you, Jan. If, in fact, through 

10 inadvertence, we did not offer it into evidence, we do at 

11 this time. 

12 JUDGE BOGEN: Well, I think I’ve previously 

13 received it, but if not, it will be received, and also, I 

14 think, Jan, were you missing P-106? 

15 BY THE CLERK-Yes. 

16 JUDGE BOGEN: "The New England Journal of 

17 Medicine' editorial. 

18 MR BARRETT: That’s merely an 8 1/2 x 11 

19 piece of paper. It was given to the reporter. Perhaps 

20 one of the witnesses or some counsel walked off with it in 

21 their files. We can get another copy of it 

22 JUDGE BOGEN: Let’s locate another copy and 

23 get to it the Court reporter perhaps at the noon break 

24 Okay, counsel. Are you ready to proceed? 

25 MR BARRETT: Yes, sir, we are ready, Your 


1 Parks in New York City here to take the deposition of 

2 Mr. Robert Heimann. Mr. Heimann, would you stats your 

3 full name? 

4 A Robert A Heimann. 

5 Q. What age man are you, sir? 

6 A 68. 

7 Q. And where do you reside? 

8 A In: DELETED 

9 Q. And what is your occupation, sir? 

10 A Tm retired- 

11 Q. What year did you graduate from college? 

12 A 1948. 

13 Q. And what college did you go to, sir? 

14 A Princeton. 

15 Q. And did you pursue your final education beyond 

16 your initial college degree? 

17 A Yes, I havB an M.A And PhD from NYU. 

18 Q. First of all, your masters, what area was your 

19 masters in? 

20 A It was an analysis of movie scripts. 

21 Q. What type of analysis? 

22 A Well, you call it, I suppose, sociology, that 

23 was the program I was working in. 

24 Q. What was the gist of your study? 

25 A The gist was an analysis of the way the crowd. 
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1 

the abstract crowd, the American populous, was handled 

1 

Q. And what was your first assigned position with 

2 

repetitively in various films. 

2 

American Tobacco? 

3 

Q. And you said you also obtained a Ph.D, that’s 

3 

A Executive assistant in the president’s office. 

4 

a Doctor of Philosophy degree? 

4 

Q. Mr. Heimann, when you were first employed in 

5 

A. Yes, sir. 

5 

1964, would you briefly describe what your position was 

6 

Q. And what area was that degree obtained? 

6 

with the company. 

7 

A Well, that was also in the field of sociology. 

7 

A I wss executive assistant I was given 

8 

Q, And in what year? 

8 

mlgnimmti in the areas of stockholder relations, public 

9 

A ’62. 

9 

reUtinna, Wiumrial jniHIr wlitiimx 

10 

Q. All right, sir. Did you write a doctoral in 

10 

Q. For approximately how many years were you in 

11 

order to obtain that degree? 

11 

that position? 

12 

A I did. 

12 

A Oh, half of those yean, plus or minus. 

13 

Q. And what were the subjects of that thesis? 

13 

Q. That takes you up to about 1960, then, or 

14 

A This was a multi-varied statistical analysis 

14 

somewhere in - 

15 

to test one of the postulants of Carl Marx with respect to 

15 

A Somewhere in there. 

16 

the formation of antagonistic capitalists and labor 

16 

Q. What was the next position you had with 

17 

groups. 

17 

American Tobacco? 

18 

Q. You stated you used a statistical analysis? 

18 

A I was than promoted to assistant to the 

19 

A Yes. 

19 

preaidant 

20 

Q. Involves a - it was a statistical analysis 

20 

Q. What was your next assignment with American 

21 

you performed? 

21 

Tobacco? 

22 

A Yes. 

22 

A The next change was *63 or ’64, and I waa than 

23 

Q. And was it based upon a statistical analysis 

23 

made vice president of marketing. 

24 

that you were able to do a dissertation and obtain a 

24 

Q. What do you describe now when you refer to 

25 

doctorate degree? 

25 

vice president of marketing? 
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1 

A Yes. 

1 

A Well, in charge of the sales Amotion, the 

2 

Q. Did your college education in any way study or 

2 

advertising Amotion, the market research Amotion, and 

3 

examine the relationship between smoking and health? 

3 

partially in charge of new product development 

4 

A No. 

4 

Q. In terms of the advertising of the company’s 

5 

Q. Did your masters degree in any way study or 

5 

products, is that all of the brands that your company 

6 

examine the relationship between smoking and health? 

6 

made? 

7 

A No. 

7 

A Yes. 

8 

Q. Did your doctorate degree in any way examine 

8 

Q. Did that include Pall Mall cigarettes? 

9 

the relationship between smoking and health? 

9 

A It would. 

10 

A No. 

10 

Q. And when was your next position? 

11 

Q. Would it be fair to say that during your 

11 

A Next, about 1966, executive vice president, 

12 

formal education you did not study in any manner the 

12 

which covers all the operation of the company with the 

13 

relationship between smoking and health? 

13 

exception of manufacturing and leaf. 

14 

A Yes. 

14 

Q. I didn’t catch that 

15 

Q. Whatever information you have, smoking and 

15 

A And leaf, L-E-A-F. 

16 

health, you got your degrees would be the same as any man 

16 

Q. And did that include marketing and public 

17 

on the street in all probability? 

17 

relations? 

18 

A That’s a fair statement. 

18 

A Yes. 

19 

Q. What year were you first employed by American 

19 

Q. And what was your next position then with 

20 

Tobacco Company? 

20 

American tobacco? 

21 

A 1964. 

21 

A Next was president and chief operating 

22 

Q. And how old a man were you at that time? 

22 

officer, and I can't think of tbs year. 

23 

A Let’s Bee, I was bom in 1918,36, 

23 

Q. Would that have been approximately ’73? 

24 

Q. All right, sir. 

24 

A *73,1 wee made chief executive officer after 

25 

A 36. 

25 

the prior CEO, but I think I was made president and chief 
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1 operating officer, which was the number two position, in 

2 between somewhere. 

3 Q. When you were made president and chief 

4 executive officer, was the company name at that point 

5 American Tobacco Company? 

6 A. No, by that time we had taken the name 

7 American Brands, and The American Tobacco Company was a 

8 division within American Brands. 

9 Q. Would you give me a very brief history, 

10 please, of The American Tobacco Company? 

11 A. Briefly, the origin of the company goes back 

12 to Washington Duke, a Durham man who grew and granulated 

13 tobacco in Durham, and his eon, James Buchanan Duke, moved 

14 the business to New York in the 1880s, and in the year 

15 1890,1 believe, it was then the American Tobacco Company, 

16 and through a number of corporate changes and 

17 reorganizations and so on, in just continued right on up 

18 from that point 

19 Q. And the present name is the American Tobacco 

20 Company, which is a division of American Brands; is that 

21 accurate? 

22 A. Well, since I left the company in 1980, the 

23 American Tobacco portion was reconstituted as a 

24 wholly-owned subsidiary of American Brands. 

25 Q. All right Let's go back to 1954. You were 
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1 aware, of course, that between 1950 and 1954, there was 

2 articles appearing in magazines and newspapers and in the 

3 Header’s Digest suggesting a link between smoking and lung 

4 cancer; were you not? 

5 A. Yes. 

6 Q. I want to talk to you just a minute about the 

7 position of American Tobacco Company. At the time you 

8 first went to work for American Tobacco Company, had they 

9 already taken the position on smoking and health to the 

10 effect that cigarettes were not injurious to your health? 

11 A. Yes. 

12 Q. Had they taken that position? 

13 A. Yes. 

14 Q. And is that a position that they maintained 

15 throughout your employment with American tobacco? 

16 A. Yea. 

17 Q. And as far as you know, is that still their 

18 position today? 

19 A. I can’t testify as to what their position is 

20 today. As I say, I’ve been out of touch since 1980. 

21 Q. Would it be correct then from 1954 to 1980, it 

22 was American Tobacco’s position that cigarettes were not 

23 injurious to your health? 

24 A. That is so. 

25 Q. At the time that position was formulated in 
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1 1954, based upon your information, who formulated that 

2 position for American tobacco? 

3 A The farmulator and the spokesman was the chief 

4 executive officer of the company, Mr. Paul Hahn . 

5 Q. I understand he was a lawyer. 

6 A He had bean, jwt 

7 Q. And I understand he was a lawyer prior to 

8 being employed by American Tobacco Company with the same 

9 firm in whose offices we are this morning? 

10 A That is true. 

11 Q. Is there any other person that you know of 

12 involved with Mr. Hahn in formulating that position? 

13 A Yes, I would answer yrur question in a brood 

14 way by saying that his position was based on the study of 

15 tobacco byour Bichroond research laboratory, a study which 

16 began pretty early in the century. The lab was founded in 

17 1911, and from 1920 on, engaged in an intensive study of 

18 the components of leaf tobacco and other tobacco smoke, 

19 and it was a vary extensive library of scientific 

20 information gathered by the laboratory over those years on 

21 which Mr. Hahn’s position was initially baaed. 

22 Q. In fact, in 1954, when you went to work for 

23 American, they had no medical doctors involved in smoking 

24 and health; is that correct, who worked for the company? 

25 A I think that is correct, yea 
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1 Q. All right, sir. Well, part of your duties in 

2 working for American is to explain American’s position on 

3 smoking and health on different occasions? 

4 A Yea 

5 Q. Personal relations agencies, PR people to 

6 discuss these issues? 

7 A With - we had our own public relations 

8 counsel; is that - 

9 Q. Yes. 

10 A IBT and T.J. Ross was in on some of those 

11 discussions, yea 

12 Q. Did The American Tobacco ever obtain a group 

13 of doctors and get their opinion about the effects of 

14 smoking on health? 

15 A We never convened a group of doctors, no. 

16 Q. Did you ever consult with The American Tobacco 

17 Association about these issues? 

18 A Indirectly, through representatives of the 

19 industry which have supported research by the AMA in this 

20 area 

21 Q. To your knowledge, did anyone at the president 

22 level ever consult with any professional or medical 

23 associations during the period of time that you were with 

24 American Tobacco to determine and ask them to determine if 

25 there were health hazards associated with smoking? 
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1 A. Not that I know of. 

2 Q. I want to refer you to what has been marked as 

3 Plaintiff's Exhibit number 1. 

4 MR. DAVIS: And if we can, Mr. Hahn, I will 

5 put that in front of you bo that the - excuse me, let 

6 counsel refer to that for a moment 

7 Q. (By Mr. Davis) I want to refer you to 

8 Plaintiffs Exhibit number one, which I place in front of 

9 Mr. Heimann which is entitled "A Frank Statement to 

10 Cigarette Smokers," and I’ll ask you, sir, is this an 

11 advertisement that was placed in the "New York Times" by 

12 your former boss, Mr. Hahn? I believe the date was, what, 

13 January 4, 1954; is that accurate? 

14 A. It was placed by the Tobacco Industry Research 

15 Committee which Mr. Hahn had helped tn m ynlm nnrf ihniw 

16 gave birth to himself, and it was carried in the "New York 

17 Times", yea, right 

18 Q. So this document shows mostly Hahn as the 

19 president of American Tobacco was one of the ring leaders 

20 of the Tobacco Industiy Research Committee? 

21 A. Yes. 

22 Q. And I have underlined in red a statement 

23 there. Would you read that statement, please, sir, if the 

24 writing is not too small? 

25 A "We believe the products we make are not 
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1 A I don’t remember anything except the name of 

2 that group. 

3 Q. Did you ever meet Dr. Lee Burney? 

4 A No. 

5 Q. Did you know that from 1967, he was the 

6 Surgeon General of the United States? 

7 A I remember hie name, yee. 

8 Q. Did you see a statement which was published by 

9 Dr. Burney on July 12th of 1957 that stated - and I'm 

10 going to be quoting, "The public health service feels the 

11 weight of the evidence is increasingly pointed in one 

12 direction, that excessive smoking is one of the causative 

13 factors in lung cancer”? 

14 A Well, I oant tell you that I remember that 

15 quota. I ram am bar Mr. Burnay, and I think I recall that 

16 his position (hanged over a period of time . 

17 Q. Do you recall at one time, though, while you 

18 were with American Tobacco, he did issue a statement that 

19 it was his belief that smoking was causally related to 

20 lung cancer? 

21 A He may have. 

22 Q. To your knowledge, did American Tobacco 

23 convene any medical doctors to examine the validity of 

24 Dr. Burney’s statement at any time? 

25 A Wall, beginning in late 1963, with the 
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1 injurious to health." 

2 Q. Thank you. In 19 - I’m going to hand you 

3 what is marked as Plaintiffs Exhibit number 2, which is a 

4 document entitled, "Smoking and Health Reported - 

5 Advisory Committee of the Surgeon General of the Public 

6 Health Service." You’re familiar with that document, are 

7 you not, sir? 

8 A Yes. 

9 Q. Were you aware that in 1957, a scientific 

10 study group was established by the National Cancer 

11 Institute, the National Heart Institute, the American 

12 Cancer Society, and the American Heart Association to 

13 study the relationship of smoking and health? 

14 A Yes. 

15 Q. Were you aware that that study appraised 16 

16 independent studies of five countries over a period of 

17 some 18 years? 

18 A I think I’ve already stated that while I 

19 remember the term "study group," when I was last ■«i™4 

20 about this, I said that I couldn’t recall any of the 

21 details to how they went about the study or what they 

22 acid, and I think that still stands. 

23 Q, All right, sir. Were you aware that that 

24 study group did conclude there was a causal relationship 

25 between excessive smoking and lung cancer? 
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1 HutaMiahtmiint rffhu TTftT. wliti* latw hnnwria f!TH J PjMimuil 

2 far Tobacco Ronosrrh. the — ana rf the major efforts in 

3 that whole procedure was to put the question to 

4 responsible sdantific authorities and medial authorltieo 

5 who wan equipped to make judgments an the validity of the 

6 claims ajpunst rigarettee and also to institute sound 

7 objective research to the question and to disseminate the 


8 findings of that roeesrch to the public. 

9 Q. Let’s talk just a minute now about the Tobacco 
Industry Research Committee. You stated that that was 
something that the president of American Tobacco, 

Mr. Hahn, gave birth to, I believe in your words, back in 
1954. Did the Tobacco Industry Research Committee have a 
research lab? 

A No. 

Q. Did they have any research facilities in 
17 place? 

A No, not that I ever heard. 

Q. That was simply an association, was it not? 

A Well, it was an independent scientific body. 

Q. Who were the members of it, if you know? 

A Well, I can give you a few names out of 
recollection, Julius Camro, McKaen Cattle. 


23 

24 Q. Can you identify the companies that they 


25 represented as you give their names? 
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1 A These are scientists, renowned scientists who 

2 had no connection whatsoever with any tobacco company or 

3 tobacco commercial interest, and they served at the 

4 request of the tobacco industry, the members who were 

5 cited and had advertisement to support sound objective 

6 research in the areas of smoking and health wherever 

7 worthy research could be supported. 

8 Q. They acted as an advisory board to review 

9 grant applications and approve grants to people out in 

10 different areas in research? 

11 A Exactly. 

12 Q. And you, also, if I understand correctly, and 

13 by ’you’, I mean your company, also formed an association 

14 called The Tobacco Institute sometime in the ’60s with the 

15 other tobacco manufacturers; is that accurate? 

16 A That is true. 

17 Q, And was this more of a lobbying branch or 

18 public relations arm of the industry? 

19 A I believe that’s a fair statement 

20 Q. Can you tell us how The Tobacco Institute and 

21 the Tobacco Industry Research Committee were financed? 

22 A They were financed by the major cigarette 

23 companies. They do have a budget, they go over the 

24 budget, both groups, once a year, and this is approved by 

25 the representatives of member companies, and based in part 
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1 became the SurgBon General’s report on smoking and health 

2 in 1964; is that correct? 

3 A I believe so. 

4 Q. And that’s the document you have before you 

5 that’s marked Plaintiffs Exhibit 2? 

6 A Yes. 

7 Q. You do know that two years later, in 1964 when 

8 that report came out, the Surgeon General’s report stated 

9 that ’Cigarette smoking is causally related to lung cancer 

10 in men," did it not? 

11 A 'Without vouching for the exact words, that’s 

12 the substance of what he concluded, 

13 Q. As a result of that statement, did American 

14 Tobacco voluntarily issue any warnings to cigarette 

15 smokers? 

16 A No. 

17 Q, As a result of that study, you mentioned 

18 earlier that, indirectly, American Tobacco had consulted 

19 with the AMA into some research that was done after the 

20 Surgeon General’s report came out; is that correct? 

21 A The AMA was to perform research as a grantee 

22 in this area, and we supported that effort 

23 Q. I’m going to show you a book which is marked 

24 Plaintiffs Exhibit number 3. Have you ever had occasion 

25 to look at the American Medical Association’s report which 
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on market share. 

Q. Do I understand that American Tobacco withdrew 
from the Tobacco Institute in the mid-1960s? 

A Yea, that is correct 

Q, And do I further understand correctly that one 
of the reasons you withdrew is that you didn’t think the 
Tobacco Institute was aggressive enough in putting forward 
the message of your company on smoking and health issues? 

A That’s not precisely the reason. I testified 
earlier on the subject that even when The Tobacco 
Institute was first formed, we were not comfortable with 
it because we felt that the way the institute came into 
being and was set up could lead us into dangerous areas 
from the antitrust point of view, and as you know, the 
industry had had some antitrust difficulties in prior 
decades, so we were sensitive to that. 

Q. And it was in July of 1962 that Surgeon 
General Luther Terry met with several medical associations 
and representatives from the Tobacco Institute to select 
an advisory committee to the Surgeon General to study 
smoking and health; is that correct? 

A I can’t vouch for the date, but it’s - 

Q. In that time frame? 

A In that time frame, that’s true, yes. 

Q. The result of that advisory committee's work 
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1 was issued at the end of that 12-year study? 

2 A Fm sure Fve seen this at one point or 

3 another. 

4 Q. All right, sir. That is a study that was 

5 published, according to the document, on May 27th of 1977, 

6 and according to that document, it examined the work of 

7 some 844 researchers and 85 United States and 13 foreign 

8 lab reports. Were you aware that that document was that 

9 extensive in its review of the literature? 

10 A Well, as I say, Tm certain Fve had it in my 

11 hands at one point 

12 Q. Were you aware of the fact that this sturdy was 

13 sponsored by the six major cigarette manufacturers? 

14 A Very much so. 

15 Q. It cost over 10 million dollars; is that 

16 correct? 

17 A I believB-that’s a conservative estimate. 

18 Q. Were you also made aware when the study was 

19 concluded that the AMA reported that their research did 

20 not alter in any way the findings of the Surgeon General 

21 that were issued in ’64? 

22 A I don’t recall that 

23 Q. All right. Now, this report was issued in 

24 1977 at a time when you were president is that accurate, 

25 of American Tobacco? 
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A. ’77, ysa, yes. 

Q. Did you report to your stockholders that the 
American medical association had done a 12-year study that 
verified the Surgeon General’s report of’64? 

A. I don’t believe we did. 

Q. Let me show you a document which is marked as 
PlaintifTs Exhibit 4. Can you identify that, sir, as the 
Surgeon General’s report of 1979? 

A. I don’t Bee the date an here. 

Q. I believe your finger is right on it- It’s 
very faint, sir, wasn’t released until some date in ’79. 

It’s very difficult to make out. I apologize for that 

A. I see that, yes, yee. 

Q. You’ve had a chance to review that document? 

A. Tm Bure I did. 

Q. Were you aware that that report, also some 15 
years after the ’64 report, concluded that cigarette 
smoking was causally related to lung cancer in both men 
and women? 

A. In general, I think so. 

Q. Do you know if you reported those findings to 
your stockholders? 

A. I think that I would remember, and Fm quite 
certain that we did not 

Q. Did American, as a result of the 1979 report, 
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1 only one I have ia the 1984 report, but you mentioned 

2 earlier that the research that was sponsored by the 

3 Council for Tobacco Research was reported annually in a 

4 report of that association; is that correct? 

5 A. That’s oarrect 

6 Q. If you would, turn to page 5 of that 

7 document Would you read the last two paragraphs on that 

8 page, please? 

9 A. This report contains abstracts of 174 papers 

10 that have appeared in tha scientific media with 

11 acknowledgment of ooundl support The figure brings to 

12 at least 2^26 the number of scientific papers 

13 acknowledging such support published since the council 

14 *-B"" lll l l | llll lillf m sa airh *~*“ rnnkhig end health by 

15 independent scientists. As of the end of 1884, the 

16 coundl’a p rog ra m had provided more than 91,600,000 to 626 

17 inveetqptora far 897 original projects and 285 medical 

18 schools, hospitals and r o e o arc h institutions*. 

19 Q. Thank you. Does that describe the breadth of 

20 the research you alluded to earlier that was being 

21 conducted by the Council for Tobacco Research and funded 

22 by the cigarette manufacturers? 

23 A. Yea. 

24 Q. According to the statement you read, it sounds 

25 like there are 174 papers on smoking and health in this 
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1 change its stated public position on smoking and health? 

2 A. We saw no reason to change. 

3 Q. None at all? 

4 A. Just bo that we can get to the basis of all 

5 this that a lot of this material was a rehash of mrliw 

6 studies that were repeated, analyzed and collaborated on 

7 and contain no really new information. Superceding or 

8 changing in any way the original studies by the American 

9 Cancer Society and Hammond and Horn on which most of this 

10 was based. 

11 Q. As a result of the 1979 study, did American 

12 Tobacco change its position on smoking and health? 

13 A. No. 

14 Q. All right. Do you know what a carcinogen is? 

15 A. I'm not so sure anyone does exactly, but I 

16 know in what context the word is used. It’s usually used 

17 in connection with laboratory animal studies to denote a 

18 substance which is supposed to cause cancer. 

19 Q. To your knowledge, has American Tobacco 

20 Company ever done a study on the addictive nature of 

21 nicotine? 

22 A On the addictive nature of nicotine, I don’t 

23 believe so. 

24 Q. I want to show you a report of the Council for 

25 Tobacco Research, USA, Inc., and I apologize, simply the 
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1 issue alone; is that correct? 

2 A Fm not sura that was the meaning of what it 

3 said- Let me Just check again. "Abstracts of 174 

4 papers," that is brief candensationa. 

5 Q. All of them on smoking and health according to 

6 that; would that be accurate? Would you be surprised to 

7 learn, Mr. Hermann, that of the 174 articles that are 

8 abstracted in this particular report, there was only seven 

9 of them that had anything whatsoever to do about smoking? 

10 Do you know, sir, the approximate percentage of research 

11 done by the Council for Tobacco Research, USA, I think, 

12 that is actually concerning smoking and health issues? 

13 A This is all something to me. I didn’t read 

14 the report with 174 abstracts to begin with, never had an 

15 opportunity to check the question you raise as to whether 

16 articles A B and C had anything to do with smoking and 

17 health, so I never asked the question. It never occurred 

18 tome. 

19 Q. Do I understand from your previous testimony 

20 that you do not accept animal studies as being valid in 

21 terms of determining if smoking is hazardous to the health 

22 of humans? 

23 A Fvb stated that before, yee. 

24 Q. Poll Mail cigarettes were introduced in their 

25 present blend and their present length in 1939; is that 
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1 correct? 

2 A That’s correct 

3 Q. Mr. Hermann, that advertisement begins by 

4 telling consumers, "Don’t miss the fun of smoking," does 

5 it not? 

6 A. Yea, that's what it says. 

7 Q. And that is a promise to smokers that it’s fun 

8 to smoke, isn’t it? 

9 A. It doesn’t say fun - yes, it does say "fun". 

10 'Don’t miss the Am of smoking.* 

11 Q. And that advertisement is associated not only 

12 with fun, but also spirits; that correct? Those are water 

13 skiers? 

14 A. Yes, it does. It shows a water skier and 

15 three people in a boat, one of whom - two of wham are 

16 smoking. 


17 

Q. 

How old were you when you started smoking? 

18 


14. 

19 

Q. 

Kids like to have fun? 

20 

A 

Most of them do. 

21 

Q. 

Kids like to go boating and water skiing? 

22 

A 

Some do. 

23 

Q. 

Let’s show you what’s marked as PlaintifFs 


24 Exhibit 10. Can you identify that as an authentic Pall 

25 Mall advertisement? 
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1 A. It certainly appears to be one. Let me just 

2 look at the copy for a moment 

3 Q. If you’d like refer to the label on the back. 

4 It will tell you where that was obtained. 

5 A. Yes, the copy certainly looks and 1 b 

6 traditional Pall Mall phraseology. 

7 Q. All right, sir, if you would put down that 

8 that advertisement associates smoking with a country club 

9 scene of golfing; is that accurate, at the top? 

10 A. Yes, I would say so. 

11 Q. And it states," Guard against throat 

12 scratch," does it not? 

13 A. Right. 

14 Q. Let me show you what’s marked as PlaintifFs 

15 Exhibit 15 taken from "American Weekly," November 12th, 

16 1961. I’ll ask you if you can identify that Exhibit as an 

17 authentic advertisement of Pall Mall cigarettes? 

18 A. Yes,lean. 

19 Q. And does that advertisement associate Pall 

20 Malls with the sweet taste of fresh fruit and the 

21 outdoors? 

22 A Good taste, I would say yes, and I don’t Bee 

23 any outdoors about thin 

24 Q. It shows fruit in its natural state? 

25 A Just good taste is the idea there, Fd say. 
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1 Q. In addition to advertising, while you were 

2 with American, did you also promote cigarettes in other 

3 ways of advertising? 

4 A Oh, yes. 

5 Q. Now, throughout your tenure with American, it 

6 was not only American’s position but your position that 

7 cigarettes weren’t injurious to health; is that accurate? 

a A Through my tenure? 

9 Q. Yes. 

10 A Yes, that is so. 

11 Q. That is something American Tobacco wanted the 

12 public to believe; is that correct? 

13 A Yes. 

14 Q. It’s a statement that American Tobacco placed 

15 great weight on? 

16 A We issued that statement, yes. 

17 Q. As far as you’re concerned, a person was 

18 justified in relying on that statement? 

19 A Sure. 

20 Q. No reason you know of why the public couldn’t 

21 accept your company’s position, is it? 

22 A Well, in the area of scientific integrity, I 

23 know of no reeson why they should not accept our- 

24 Q. Position? 

25 A - Our position. I know that as a practical 
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1 matter, with a great deal of material being issued by 

2 scientists of one persuasion or another, it’s rather 

3 difficult to get them to even know our position. 

4 Q. When the public smokes your company’s 

5 cigarettes, they’re doing exactly what you want them to 

6 do, correct? 

7 A That’s what we like them to do, to smoke our 

8 brands. 

9 Q. But that’s your point, is it? 

10 A Well, what people want to do is their own 

11 decision. It’s not our decision. We try to keep our 

12 product clean, good tasting, of good length, well packaged 

13 and preserved, fresh, and in the best posaihle condition 

14 to produce pleasure on the part of our customers. 

15 Q. You’re aware of the publication called the 

16 "Readers Digest," are you not? 

17 A Yes. 

18 Q. I guess it’s been around probably longer than 

19 you and I have? 

20 A Probably. 

21 Q. Has that publication historically published 

22 articles, medical articles identifying association with 

23 cigarettes and health hazards? 

24 A They published quite a few of them, yes. 

25 Q. Does your company have a procedure whereby 
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1 they monitor health and medical articles in national 

2 magazines such as "Time" and "Newsweek"? 

3 A Well, we try to monitor everything, yes, that 

4 has to do with smoking and health if that's what you're 

5 talking about 

6 Q. From the time Congress imposed a requirement 

7 that you place warnings on cigarettes, has your company 

8 been involved in selling cigarettes to overseas markets? 

9 A. Yes. 

10 Q. And those companies that do not require 

11 warnings, did your company volunteer to place a warning on 

12 the package? 

13 A. No, that is it didn’t up until 1980. 

14 Q. And I think American disagrees with the 

15 warning, doesn’t it? 

16 A. They certainly da 

17 Q. You don’t think it harms smokers so there is 

18 no reason to put any warnings on them, do you? 

19 A. We believe our product is not injurious to 

20 health. 

21 Q. As far as you’re concerned, is the Surgeon 

22 General simply wrong in concluding that cigarette smoking 

23 causes lung cancer? 

24 A. I would use the term "misguided". 

25 Q. And if he is misguided, then, I take it your 
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1 A. Yea 

2 Q. American Association for Thoracic Surgery? 

3 A. Yea. 

4 Q. American Public Health Association? 

5 A. Yea. 

6 Q. U.S. Veterans Administration? 

7 A Yea. 

8 Q. British Ministry of Health? 

9 A Yea. 

10 Q. Of those that you recognize, did you know that 

11 each one of those health organizations has concluded that 

12 cigarette smoking is hazardous to your health? 

13 A Well, without tying me to aach and every one, 

14 I am familiar with the fact that moat at them have 

15 denounced dpuwttaa at one time or another. 

16 Q. In your opinion, are all these organizations 

17 wrong? 

18 A Yea. 

19 Q. Do you know of a single medical association or 

20 public health service that has concluded in the past 20 

21 years that cigarette smoking is not hazardous to your 

22 health? 

23 A I can’t name any. 

24 Q. Can you refer me to any medical study that’s 
been performed in the last 16 years that has concluded 
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opinion is he’s wrong? 

A I was simpiy trying to be polite about it 
Q. But not being polite about it, in your 
opinion, he’s wrong? 

A Dead wrong. 

Q. Congress is wrong in requiring these warnings, 
correct? 

A We do not think they’re justified. 

Q. So they’re wrong? 

A They’re wrong. 

Q. Have you ever heard of the World Health 
Organization? 

A Yes. 

Q. Canadian Ministry of National Health and 
Welfare? 

A Yes. 

Q. American Medical Association? 

A Uh-huh. 

Q. American Lung Association? 

A Yea. 

Q. American Heart Association? 

A Yes. 

Q, American Cancer Society? 

A Yes. 

Q. American College of Chest Physicians? 
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1 that smoking does not cause lung cancer? 

2 A It’s pretty hard to came up with a negative in 

3 science or in law or any other department in human 

4 behavior. I don’t think such proof exists. 

5 Q. It’s your opinion that you are more qualified 

6 than a medical doctor to determine whether cigarette 

7 smoking is hazardous to your health? 

8 A To determine whether the statistics that 

9 allege such cmuation an valid or not 

10 Q. Do you think the Surgeon General of the United 

11 States is more qualified with his resources than you are 

12 to determine if cigarette smoking is hazardous to your 

13 health? 

14 A Frankly, no. 

15 Q. Do you think the American Medical Association 

16 is more qualified? 

17 A No, na . 

18 Q. Is it correct that you disagree that every 

19 study that has ever been done that has concluded that 

20 cigarette smoking is hazardous to your health? 

21 A I can’t claim to have read every study that’s 

22 ever been dons. 

23 Q. Every study that you’ve read, though, do you 

24 disagree with that has concluded smoking is hazardous to 

25 your health? 
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1 A I think so, yes, yes. 

2 Q. There has been a tremendous amount of research 

3 on the area of smoking and health in the past 30 years, 

4 and I have heard it estimated over 30,000 studies, and I'm 

5 not saying that’s accurate, but there’s no -- 

6 A Correct 

7 Q. And the truth is you now agree that smoking is 

8 associated with lung cancer, correct? 

9 A I now agree? 

10 Q. Yes, sir. 

11 A I agreed 26 yean ago that it was associated 

12 statistically, yes. 

13 MR. BARRETT: Your Honor, that concludes the 

14 deposition. We next would call Dr. Pollay. It’s going to 

15 take a couple of minutes or three or four minutes to get 

16 different equipment set up if the Court wants to t»kn a 

17 break. 

18 JUDGE BOGEN: Ladies and gentlemen, well *ak-a 

19 a recess at this paint. HI ask you to return to the 

20 jury room during the recess, and again, I remind you not 

21 to discuss the case at thia time. We’U be in recess far 

22 about 16 minutes. 

23 (A short break was taken.) 

24 THE FOLLOWING PROCEEDINGS WERE TTRT.T) m OPEN 

25 COURT IN THE PRESENCE OF THE JURY: 
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1 JUDGE BOGEN: All right. Mr. Barrett, you may 

2 proceed. 

3 MR BARRETT: Your Honor, before we call our 

4 next witness, the plaintiffs at this time would introduce 

5 as a general exhibit a certified copy of the vital 

6 statistics of the United States, 1983, containing the life 

7 tables preparedly the Public Health Service of the United 

8 States. That’s Exhibit P-279. 

9 JUDGE BOGEN: P-279? 

10 MR BARRETT: Yes, sir. 

11 JUDGE BOGEN: All right. Let it be received. 

12 MR HARRF!i~r- And at this rimp | we will 

13 Dr. Richard Pollay. 

14 RICHARD POLLAY, 

15 having been first duly sworn, was nraitiinn rf and tjstiflad 

16 on his oath as follows, to-wit: 

17 MR BARRETT: May I proceed, Your Honor? 

18 JUDGE BOGEN: Yea, air. 

19 DIRECT EXAMINATION BY MR BARRETT: 


20 

Q. 

Would you state your name, please, sir? 

21 

A 

Richard W. Pollay. 

22 

Q. 

And how old are you, sir? 

23 

A 

Tm 62. 

24 

Q. 

Are you married? 

25 

A 

Yes, I am. 
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1 Q. And where do you reside? 

2 A I now reside in Vancouver, British Columbia. 

3 Q. Give us the benefit of your educational 

4 background, please, sir. 

5 A I graduated high school in Connecticut, and 

6 then went to college in New York State where I got a 

7 degree in engineering, and than I went to Chicago to get a 

8 graduate degree in a business school at the University of 

9 Chicago where I got an MBA I went out and worked for a 

10 fait far General Electric end then went beck to get e Ph.D 

11 from the same business school at the University of 

12 Chicago. The MBA was in marketing, and the Ph.D was in 

13 consumer behavior, the application at behavioral science 

14 in marketing. 

15 Q. And what year did you receive your doctorate? 

16 A 197a 

17 Q. Tell the jury the highlights of your 

18 professional career since receiving the doctorate. 

19 A Well, I began teaching at the University of 

20 Kansas, actually prior to receiving the doctorate, in 1966 

21 while I was still doing the dissertation. And upon 

22 completion of the doctorate in 1970,1 got an opportunity 

23 to move to my present university, the University of 

24 British Columbia, and I have been working there ever since 

25 with periodic time off on what’s been called a sabbatical 
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1 to go to places like Harvard University and do 

2 post-doctoral experiences, and work - I’ve done lots of 

3 grants, been active in my professional associations, done 

4 a fair amount of publishing in the journals of my field. 

5 Q. Have you had anything to do with what’s known 

6 as the History of Advertising Archives? 

7 A Yea, I actually was the founder of the History 

8 of Advertising Archives, which has been in existence now 

9 at the University of Bri tish Columbia for more than 16 

10 years. That came about after my experience at Harvard 

11 where I began to do extensive research on the history of 

12 advertising in public relations and promotion in general 

13 for business firms. I published a book called 

14 Information Sources for Advertising History," created 

15 this archives, and it’s been growing ever since. 

16 Q. Dr. Pollay, in your professional and academic 

17 pursuits, have you given special focus to any one area of 

18 marketing? 

19 A Well, I was trained generally in marketing 

20 consumer behavior, but I took an interest in advertising 

21 as an implied area, and for the better part of the last 20 

22 years have been focusing on the social and cultural 

23 aspects of advertising, and particularly its history. For 

24 the last six years. I’ve focused even more tightly on the 

25 history of cigarette advertising and promotion in public 
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1 relations. 

2 Q. Have you done research on cigarette marketing 

3 promotions? 

4 A. Yes, quite a fait In addition to oil the 

5 reading I’ve been doing and the m™«iTi g of other 

6 archives, Tvb been doing a lot of writing and assembling 

7 of materials for other scholars to use. 

8 Q. I’m going to hand you what’s been previously 

9 marked as Exhibit P-273, and tell the juiy briefly what 

10 that is. 

11 A. Yes, this is a list of my research product, 

12 that is my publications and materials I’ve assembled 

13 related to cigarette promotion as at July of last year, 

14 July of 1992. 

15 Q. Let me see it just a second. I see that it’s 

16 divided into nine different categories, and I’ll just go 

17 over them. 'Cigarette advertising history and 

18 regulations," you have 10 or 12 different papers in that 

19 area? 

20 A Yes, there are a combination of articles I’ve 

21 written for scholarly journals and materials I’ve 

22 collected for other scholars to use, what are called in 

23 historical circles, chronological notes, so notes taken 

24 from various sources. 

25 Q. And 'Cigarette public relations' is another 
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1 Q. (By Mr. Barrett) Dr. Pollay, I’m not trying 

2 to embarrass you by making you toot your own horn or 

3 anything, but is there anybody in North America who has 

4 researched or written as extensively about the history of 

5 cigarette promotion as you? 

6 A No, there’s not 

7 MR. BARRETT: Your Honor, at this time, we 

8 tender Dr. Pollay as an expert in the field of marketing, 

9 advertising and the history rf cigarette promotion. 

10 MR. UPSHAW: No - 

11 JUDGE BOGEN: All right The Court will 

12 recognize Dr. Pollay as an expert in the fields of 

13 marketing and advertising, and the history of dgsrette 

14 advertising end marketing: 

15 Q. (By Mr. Barrett) Dr. Pollay, I want to start 

16 off by showing you Exhibits P-4 and P-6, and I’ll ask you 

17 to, first of all, can you identify those for the jury? 

18 A Yes, theee are two Pall Mall ads from a 

19 rampaig w that ™ ft™ uppi-nriTmtaly Iflfifl to 1BK3. and was 

20 then extended into - an to television in later years. 

21 Q. Okay. The campaign you’re talking about all 

22 had the guard against throat scratch in it? 

23 A Yea, guard apdnst throat scratch, and also 

24 these rfin grvmn illustrating the supposed advantages of the 

25 longer cigarette. 


861 


1 topic? 

2 A Yes. 

3 Q. And The content analyses of cigarette 

4 advertising"? 

5 A Yea. 

6 Q. I see five different articles there. 

7 A Yea. 

8 Q. 'Cigarette advertising management practices in 

9 Canada," two articles there? 

10 A Yes, that’s correct That’s a more 

11 contemporary focus rather than as historical as most of 

12 the rest 

13 Q. ’Econometric"? 

14 A Econometric is the way you pronounce that 

15 Q. "The analysis of cigarette data," and the 

16 "International marketing of cigarettes; consumer 

17 perceptions of cigarette risks; cigarette segmentation, 

18 strategies, and summaries on cigarette strategies," and 

19 have you written in all of those areas, Dr. Pollay? 

20 A Yes, I have, and I continue to be active in 

21 that effort. 

22 MR. BARRETT: Your Honor, at this time, rather 

23 than read each one of those, we would offer Exhibit P-273 

24 as evidence. 

25 JUDGE BOGEN; Let it be received. 
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1 Q. What was the historical context for these 

2 advertisements in this advertising campaign? 

3 A Well, whan this campaign bepm in 1960, there 

4 were already some studies, as you’ve heard, that were 

5 associating cigarettes with cancer, and there was 

6 beginning to be some rumors and same fear in the puhlic as 

7 the stories were beginning to get out about that, and this 

8 is the industry’s or the American Tobacco Company's 

9 response to that circumstance. 

10 Q. Tell us a little about those advertisements, 

11 if you would, please, sir. 

12 A Well, ifs a fairly sophisticated ad in that 

13 it offers a strong health reassurance, the phrase here, 

14 "Guard against throat scratch," suggests that not only 

15 this is not injurious to your health but somehow this 

16 notion of guarding offers a protection. And the supposed 

17 proof or demonstration of this is in the series of 

18 diagrams which illustrates a premise that the greater 

19 length is equivalent to a natural filtration that somehow 

20 the extra tobacco works the earne way as a filter would 

21 work. 

22 Q. In your research, did you find any evidence 

23 concerning the accuracy of those health claims? 

24 A No, Fve seen none. In fact, the 

25 congressional hearings I saw later an in the 1960 b had 
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1 evidence just the opposite, that Pall Mall had one of the 

2 higher tar and nicotine levels of all cigarettes. 

3 Q. At any rate, was this campaign successful or 

4 unsuccessful in alleviating smokers’ health concerns? 

5 A. Well, it*» phenomenally successful. I mean, 

6 sales far this brand grew by some 300 percent during this 

7 time period we’re talking about, in 1960 to 1963, so a 

8 threefold increase in sales. 

9 MR BARRETT: Your Honor, at this time, we'd 

10 like to move that Exhibits P-4 and P-6 be admitted into 

11 evidence. 

12 JUDGE BOGEN: Let them be received. 

13 Q. (By Mr. Barrett) Dr. Pollay, were any 

14 articles written in any advertising journals about this 

15 particular throat scratch advertising campaign? 

16 A Yes, this particular campaign was used as an 

17 illustration in an article in a ma gazine called ’Printers’ 

18 Ink’in 1983. 

19 Q. What is ’Printers’ Ink’ magazine; what was 

20 "Printer’s Ink’ magazine at that time? 

21 A It was the leading trade journal. What’s 

22 meant by a trade journal is the kind at ma gazine that 

23 people working inside the advertising industry or the 

24 clients of advertising would be reading on a regular 

25 basis, so the professionals in advertising reading 
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1 "Printers’ Ink* were reading this as an example of 

2 effective copyright, effective advertising. 

3 Q. Was ’Printers’ Ink* considered an 

4 authoritative magazine in the field at the time? 

5 A It was the moat authoritative, and it had a 

6 particularly strong reputation with respect to the 

7 tigarette industry because it did the extensive annual 

8 reports on the cigarette industry. 

9 Q. And it was relied on by members of the 

10 profession at that time? 

11 A Yes. 

12 Q. At this time, I’ll - I want to hand you 

13 Exhibit P -67, and you tell the jury what that is, if you 

14 would, please. 

15 A Yes, this is the first page of an article 

16 about effective advertising that uses this campaign as its 

17 example, it’s reprinted from ’Printers’ Ink" of May 1st, 

18 1963. 

19 MR. BARRETT: Your Honor, at this time, we 

20 were unahle to blow that up where you could see it, so 

21 what we’ve done is we have made a copy for each one of the 

22 jurors. So as he discusses it, we’d like to have them 

23 look at it 

24 JUDGE BOGEN: Are you introducing it as P-67? 

25 MR BARRETT: Yes. 
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1 JUDGE BOGEN: Let it be received, and you may 

2 pass the copies to the jurors. 

3 MR UPSHAW: Judge, it’s just the first page, 

4 it’s not the entire document We object an that basis. 

5 JUDGE BOGEN: I understand. 

6 Q. (By Mr. Barrett) Dr. Pollay, look at the 

7 first arrow there and, for the record, read what it says. 

8 A In the top left-hand earner, it says, 

9 "Headline makes use of fear," which is emphasized in 

10 italics, "a basic Hinntinnal drive and translates product 

11 advantages into user benefits." 

12 Q. All right sir. Does - what does it mean 

13 that its ’Headline makes use of fear"? 

14 A Well, that’s what I was saying before. It 

15 sort of recognized the bet that there were some inklings 

16 or rumors of people getting suspicious about cigarettes 

17 and cancer, and it tries to take that fear and turn it to 

18 their own advantage to see that you don’t have to be 

19 afraid if you smoke this brand. 

20 Q. And were they able to turn it to their 

21 advantage? Look at where it says something noted down at 

22 the bottom, right underneath there. 

23 A Yes, "This campaign in four years," which 

24 means 1960, through - inclusive of 1963, "boosted sales 

25 304 percent and established Pall Mall as the 4th largest 
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1 selling brand." 

2 Q. Read the second thing that I’ve highlighted 

3 there, the third arrow. 

4 A "Sub-head invites action and offers proof of 

5 product claims." 

6 Q. What does that mean? 

7 A Well, the sub-head is the line in the ad that 

8 sayB, "See how Pall Mall’s greater length of fine tobacco 

9 filters the smoke on the way to your throat," and the 

10 Hin gramn beneath that are the demonstration of this 

11 supposed filtering action. That’s what’s offered as 

12 proof. 

13 Q. Okay. Dr. Pollay, you can put that down now, 

14 and I want to go forward to November of 1963, just a few 

15 months. What was going on with reference to cigarettes 

16 and disease at that time? 

17 A Well, by November of 1953, things ware heating 

18 up even more. By that time, there were even stories now 

19 in the popular press. Reader’s Digest had begun to publish 

20 stories about the link between smoking end cancer. 

21 Q. Was public concern rising as a result? 

22 A I would say public concern had risen since the 

23 1960s or was on the rise. In fact, there were indications 

24 already that sales for the first time started to peak and 

25 maybe even shrink. That had never happened before. 
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1 Q. In the face of this rising knowledge and 

2 concern about smoking and cancer, what did The American 

3 Tobacco Company do? 

4 A Well, the first thing they did was issue their 

5 own press release challenging all of the- what they 

6 called 'Loose talk about cigarettes and cancer*. 

7 Q. I’m going to hand you a copy that purports to 

8 be a press release by The American Tobacco Company dated 

9 November 26,1953, and previously marked as Exhibit P-131, 

10 and I’ll ask you if that is a true and correct copy of 

11 that press release that you’re talking about 

12 A Yes, it is. 

13 MB. BARRETT: At this time. Your Honor, we 

14 would move that that be received into evidence. 

15 JUDGE BOGEN: What is the number? 

16 MR. BARRETT: P-13L 

17 JUDGE BOGEN: Ail right Let it be received. 

18 Q- (By Mr. Barrett) I hand you now what is 

19 marked Exhibits P-131A and P-131B, and I’ll ask you, are 

20 these simply highlighted and blown up portions of that 

21 press release? 

22 A Yes, that’s the first page of the press 

23 release, and - 

24 Q. Check it and see. 

25 A Yes, and that’s from the page 4 - the next 
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1 one is from page 4 of the press release. 

2 Q. All right First 1 want you to read the most 

3 significant part. Take those blow ups and read the most 

4 significant parts of the press release for the record. 

5 A Well, here’s where Paul Hahn, the president of 

6 American Tobacco Company, Took issue today with what he 

7 called loose talk,' that’s what I had wmn tjnnad, 'on the 

8 subject of smoking in relation to lung cancer, stating the 

9 public should be reassured no one has yet proved that lung 

10 cancer in any human being is directly traceable to 

11 tobacco,* and the other bighlightaH portions are 

12 "Cigarette smoking is not injurious to health. It has 

13 not been so proved." 

14 Q. Okay. Look over on the second page. 

15 A "We wish the public to know these facts which 

16 they, themselves, may be informed and also be in a 

17 position to deal intelligently with the subject when the 

18 misinformation comes to their attention." The 

19 misinformation. Pm sure, refers back to what he called 

20 the loose talk.' 

21 Q. Did this press release generate widespread 

22 newspaper stories containing American Tobacco Company’s 

23 message to the American people? 

24 A Yes, it was picked up fay the major news 

25 services and given headline play in the major metropolitan 
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1 dailies and was vuryfUthfiillyreplayed in the prses, 

2 that is they- 

3 Q. And what was that message of The American 

4 Tobacco Company to the American people? 

5 A That cigarette smoking is not injurious to 

6 health.' 

7 Q, We’ll get back to that in a minute, but what 

8 else did American Tobacco Company do to make the American 

9 public believe that cigarettes are not injurious to 

10 health? 

11 A Well, they took a leadership role to form this 

12 industry aaeodatian that became known as the Tobacco 

13 Industry Researc h Committee. They worked over the 

14 Christmas holkkye of 1963 to aaaamble and plot thair 

15 strate gy . 

16 Q. Okay. First of all, tell the jury what 

17 research you did to come up with this information about 

18 what The American Tobacco Company did from December of 

19 1963 and forward in time. 

20 A Well, Tve read everything I oould get my 

21 hands an, but moat of the information related to this 

22 particular period, this particular group. The Totwcco 

23 Institute Research Committee comes from the archives in 

24 Madison, Wisconsin. The state historical society them 

25 where they hold what’s known as the Hill Papers, that is 
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1 the papers left by a John Hill, and which until 1989, were 

2 kept under lock and key and only recently have been opened 

3 up and made public. 

4 Q. First of all, who is John Hill? 

5 A John HR1 was the founding partner of Hill and 

6 Nolton, which was then and is still now the nation’s 

7 largest public relations firm. I believe it still ia 

8 Q. And who were they working for at the time? 

9 A Theywere working far the Tobacco Industry 

10 Renoarch Committee, no thane papers include minutes of 

11 various mwrting a, of progress reports, internal memoranda, 

12 samples of their success. 

13 Q. How many documents did his archives consist 

14 of? 

15 A Well, I didn't count them, but there were 

16 several boxes, so boxes and boxes, hundreds and hundreds 

17 of pages. 

18 Q. Did you look at all of them? 

19 A I reviewed all of them, and then photocopied a 

20 large number which I took back home with me to British 

21 Columbia in order to then prepare an article for 

22 publication based upon those. 

23 Q. To your knowledge, were you the first 

24 independent researcher to see these documents? 

25 A Yee, I believe I was. 
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1 Q. I’m going to ask you to take a look at what’s 

2 been marked Exhibit 276, that should be P-275, we’U 

3 change that, and tell the jury what that did, please, 

4 sir. 

5 A. Yes, this is a set of reprints from the 

6 various articles I found that I put together just to have 

7 them in one hinder so that they would be easily reviewed. 

8 Q- Are those true and correct copies of those 

9 John Hill documents? 

10 A. I certainly believe that they are, certainly 

11 the table at contents and so On. 

12 MR. BARRETT: Your Honor, at this time, we 

13 offer Exhibit P-276 into evidence. 

14 JUDGE BO GEN: Let it be received. 

15 Q. (By Mr. Barrett) Dr. Pollay, what was your 

16 overall conclusion arrived at from - after your study of 

17 these John Hill documents? 

18 A. Well, this was the most sophisticated and 

19 the laygnat pnhlit. T ^latirmH inffnft I had 

20 ever encountered. 

21 Q. What was the purpose of the public relations 

22 effort? 

23 A. Well, the purpose was to communicate to the 

24 public that there was not sufficient evidence to nmudndn 

25 that cigarettes were causing w»n™* or were injurious to 
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1 health and to cast doubt upon all those scientific studies 

2 and reports that were suggesting that it was oncer. 

3 Q. Tell the jury how The American Tobacco Company 

4 went about organizing the tobacco industry, Dr. Pollay, 

5 how they went about it and what they accomplished. 

6 A. Well, they met first about Christmas time in 

7 1963 and organized this research committee, that’s what 

8 they called themselves. 

9 Q. Who was the spark plug of the committee? 

10 A. Paul Hahn, the CEO, was the person who chose 

11 the leadership role. 

12 Q. The CEO of- 

13 A. Of American Tobacco was the leader and became 

14 the chairman of this URC, this Tobacco Industry Research 

15 Committee. 

16 Q. What was the significance, if any at all, of 

17 calling it The American Tobacco Research Industry 

18 Committee? 

19 A. I think that makes it appear as if it’s a 

20 scientific group. 

21 Q. Do you know anything about Exhibit P-1 that 

22 was referred to in the video deposition we just watched 

23 and identified by Mr. Heimann? 

24 A. Yes, the very first thing that this committee 

25 did - in fact, must have done over the Christmas holidays 
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1 because this appears right after the New Year on January 

2 4th, was to author an ad, it doesn’t look like the average 

3 ad, but to offer a 'Frank Statement to Cigarette 

4 Smokers.* This ad appeared in same 440 plus newspapers 

5 across the nation, and by their calculations, reached some 

6 43 million people. 

7 Q. Is what I have marked as Exhibit P-1, is that 

8 a true and correct copy of that advertisement that was 

9 published in 448 papers by Mr. Hahn’s Tobacco Industry 

10 Research Committee? 

11 A. Yes, it seems to be so. 

12 MR BARRETT: Your Honor, at this time, we 

13 move the introduction of Exhibit P-L 

14 JUDGE BOGEN: Let it be received. 

15 Q. (By Mr. Barrett) Dr. Pollay, from your 

16 education and your training and experience in marketing 

17 and advertising, tell us what the overall message of the 

18 'Frank Statement to Cigarette Smokers" is. 

19 A Well, I think the fundamental message is that 

20 cigarette smoking is not injurious to the health, and 

21 that’s attested to by the many people who put their name, 

22 signing in the bottom. 

23 Q. Do they ever come right out and say that? 

24 A I believe so. I believe there is text 

25 Q. Look at the pre-marked highlighted portions. 
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1 A Number one, that "Medical research of recent 

2 years indimtes many possible causes of lung cancer.* 3, 

3 that There is no proof that cigarette smoking is one of 

4 the causes.' Then further down below, it says, "We accept 

5 an interest in people’s health as a basic responsibility, 

6 paramount to every other consideration in our business.' 

7 And lastly - 

8 Q. Wait. 

9 A The iast highlighted one is what you had 

10 underlined there. "We believe the products we make are 

11 not injurious to health.’ 

12 Q. Dr. Pollay, did ail the companies and all the 

13 presidents of the companies have their names put on the 

14 bottom of that ad, sponsor it? 

15 A All except Liggett and Myurs. They had not 

16 yet joined this industry association. 

17 Q. Is the American Tobacco Company’s name and 

18 Paul Hahn, President of American Tobacco, is it shown 

19 there as signing it? 

20 A Yes, he is the very first signature hare, 

21 which is, I think, appropriate both now because it’s in 

22 alphabetical order bemuse of his leadership role, 

23 Q. From a marketing standpoint, what is the 

24 purpose and affect of putting ail these names down at the 

25 bottom of this document? 


http://fe^cyM^ry.uesf.Illfa/docs/zkglOOO1 Pa S c 10 pa ^ 875 


6/14/93 


Morning Session 


Wilkes v. 


876 

1 A. Well, in my judgment, this mak™ it look very 

2 official, it makan it look almost like a contract. It's 

3 designed to increase the tendency of the consumer who sees 

4 this to trust and rely on this ad as an attestation of 

5 some weight and impart It doesn't look 1<k« a normal ad 

6 with a pretty picture. It looks like a legal document of 

7 same kind, so I think that's the reason it’s formatted in 

8 this way. 

9 Q. Is it formatted to engender trust? 

10 MR. UPSHAW: If it please the Court, we object 

11 to Mr. Barrett now leading him. He doesn’t have to do 

12 that 

13 JUDGE BOGEN: Don’t lead the witness, 

14 Counsel. The objection is sustained. 

15 Q. (By Mr. Barrett) Besides the direct health 

16 claims of the "Frank Statement to Cigarette Smokers," were 

17 there any secondary messages related to health? 

18 A. Yeah, I think there are two, both camndering 

19 this general notion that they take the public health 

20 concern as a ftmAmwntal >-n»p nn nihili ty pniummiTi t tji all 

21 other considerations. 

22 Q. Is that what it says right here? 

23 A. Yeah, that's that I think the two thing s 

24 they offer as evidence in support of that is the line — 

25 the paragraph down at the bottom, "We always have and 
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1 alwayB will cooperate closely with those whose tssk it is 

2 to safeguard the public health.* And then - 

3 Q. What does that mean? What are they saying 

4 there? 

5 A. Well, that theyll be cooperative with people 

6 like the Surgeon General's office or the American Public 

7 Health Association or the Federal Trade Commission or 

8 anyone else who's attempting to protect the public 

9 interest 

10 Q. As a matter of Fact, had they been cooperative 

11 with those government agencies? 

12 A. Not in my judgment, no. 

13 Q. Did they ever become cooperative with those 

14 government agencies? 

15 A. No, I do not think so. 

16 Q. The tobacco industry was asked by the Surgeon 

17 General to help select the advisory committee for the 1964 

18 report, was it not? 

19 A. Yes. 

20 Q. Was there any other health message, secondary 

21 health message, in that ad? 

22 A. Well, the balance of the whole statement is — 

23 it essentially calls attention to the fact that this 

24 Tobacco Industry Research Committee has been formed, and 

25 the real message here is that "We take this health problem 
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1 ssrimuly, we’re going to look into it, and well get back 

2 to you if wb find there’s any serious problem." I think 

3 implicit in that is that in tha meantime, you ™ relax: 

4 and carry on. 

5 Q. Dr. Pollay, what was - what does your 

6 research show was the actual purpose of the TIRC? 

7 A. In my judgment, this was not the real purpose 

8 atalL The real purpose was the public relations effort 

9 that was deeigned to deceive the public and essentially 

10 ™ e n m i ap lrmy tn nrnifti— end mieWd tin. jniMin ehmit' 

11 the true nature of tha madinri opinion about oncer. 

12 Q. Td like to talk briefly about how the TIRC 

13 worked. You can put that down now. How was - excuse 

14 me. How were they structured? How were they set up? 

15 A. The TIRC, itself, was a group of some nearly 

16 60 people that were tha CEOs of the - all the various 

17 participating Anna, various law^rs who represented them, 

18 either - Cram various organisations, same of the puhlic 

19 relations people as welL They, in turn, employed this 

20 Hill and Nolton public relations agency, and the Hill and 

21 Ndtom people hod in tha first year soma 23,26 people 

22 assigned to this acoount, at least working part-time or 

23 flill-time, and in later years it grew to be even more. 

24 Q. There weren’t any scientists or doctors on the 

25 research committee? 
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1 A. No, not an the TIRC. 

2 Q. Just the lawyers and who? 

3 A Later on, alter some time, they created a 

4 scientific advisory board. 

5 Q. We’ll get into that in a minute, but the TIRC 

6 was composed of what groups, now, what professionals? 

7 A Well, the tobacco industry, meaning the chief 

8 executive officers for all the participating firms, 

9 lawyers from those firms, and same public relations 

10 specialists representing thoee firms. 

11 Q. And was Paul Hahn the founder? 

12 A. He served as chairman of this group. 

13 Q. Dr. Pollay, tell the jury how this committee 

14 attempted to accomplish its objectives. What did it do? 

15 A. WelL ^ did virtually everything ^ju could 

16 think of. It pulled out all the stops. It wrote stories 

17 for distribution and use news, it developed friendships. 

18 It already had some friendships, but it worked with 

19 existing publications to kind cfgetstarias revised when, 

20 in some cases, even attempting to kill the stories. It 

21 searched the world for and wide for any kind of story that 

22 might be helpftil to tha tobacco side and got those 

23 reproduced and redistributed so that those were given a 

24 lot of play in the press. It produced film, pamphlets and 

25 TnapuHnnu When favorahle articles appeared, it would 
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1 make multiple copies of those and redistribute those MTnnmg 

2 other editors and groups like that. It tirntmlinlly did 

3 everything that this talented team could think of, 

4 Q. You said it sent it to editors. Who else 

5 would they send these things to when they would prepare 

6 them? 

7 A Well, the primary audience, for most of thin 

8 effort, were the editors and other mud™ people, people 

9 working in newspapers, magazines, television and radio, 

10 that kind of media world end the mmtirni f ommunit y, that 

11 is all the doctors, dentists, madi«i schools and 

12 organizations ]jfa> thit 

13 Q. What’s the purpose of sending it to medical 

14 doctors? 

15 A. Well, bo that all of these people, whether 

16 editors or physicians, would be sure to her the industry 

17 aide of what they were beginning to call "the 

18 controversy," and would end up with a biased perception of 

19 just how many people supported them versus how many people 

20 were critical of cigarettes. 

21 Q. Did the TIRC ever do an in-house survey, 

22 Dr. Pollay, to determine how successful in getting 

23 favorable press and getting the message out they were? 

24 A. Yes, I’ve seen a couple. They may have done 

25 more, but in the papers I saw, I saw a couple, and both 
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1 A. Well, the-they distributed money to 

2 scientists at various institutions around the country, I 

3 suppose on the basis of grants and applications received. 

4 Q. Well, does your research indicate to you, 

5 Dr. Pollay, the criteria that this Scientific Advisory 

6 Board used in determining who would get the grant money? 

7 A. I haven’t seen the criteria on the 

8 application, but judging by the output, all of the money 

9 seemed to go toward thing s that would be favorahle to the 

10 industry or that in Borne cases whtb irrelevant to the 

11 basic issue of smoking and health. 

12 Q. Did the TIRC or its Scientific Advisory Board 

13 ever, in all the subsequent years, issue and publicize any 

14 research study that was harmful to The American Tobacco 

15 Company's stated position that cigarettes are not 

16 injurious to health? 

17 A Absolutely not 

18 Q. Now, how long did this intense effort that 

19 you’ve been talking about continue in response to the - 

20 this health fears you’ve been talking about in the early 

21 ’60s? 

22 A Well, the documents I reviewed showed a vary 

23 intense effort throughout the 19G0s with a lot of press 

24 releases and the activities of the like I’ve described. 

25 There is e reorganization that goes an in 1968 whan The 
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1 indicated that the - they were very successful, that the 

2 stariee favorahle to the industry out numbered the 

3 unfavorable stariee by ft considerable nmitf e One 

4 reported, I think it was about 36 percent mare &varabie 

5 stories than unfavorable stories, and annthnr report ™i4 

6 it was two to one in their favor. 

7 Q. How did the stories that the TIRC got out, 

8 favorable stories about tobacco as opposed to the 

9 publications or stories by the American Cancer Society and 

10 the American Public Health Society, those? 

11 A I saw one report on that that indinited that 

12 the TitiC documents or stories were getting play through 

13 the rutin of about 16 to 1 compared to the play that the 

14 stories from the American Cancer Society were getting. 

15 Q. Tell the jury what the Scientific Advisory 

16 Board was. You mentioned that earlier. 

17 A Well, this is the board created to essentially 

18 distribute the monies they were going to distribute for 

19 various research. 

20 Q. Was this a truly independent board? 

21 A Well, it was subsidiary to the Tobacco 

22 Industry Research Committee. This was an administrative 

23 view of the TIRC. 

24 Q. What did they do? How did they distribute the 

25 money? 
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1 Tobacco Institute is formed, and it’s still going strung 

2 The Tobacco Institute is still an active organization. 

3 Q. Dr. Pollay, let’s move forward in time now to 

4 1964. Did anything happen in 1964 which affected the 

5 marketing position of The American Tobacco Company and the 

6 other members of the industry? 

7 A Yes, that’s when the first Surgeon General’s 

8 report was released on smoking and health. 

9 Q. Was that an important event in the marketing? 

10 A Yes, it was very important. The Surgeon 

11 General held a prase conference, and it was, of course, 

12 substantial news. 

13 Q. After the Surgeon General issued the official 

14 report saying that, "Yes, cigarettes cause lung cancer in 

15 men," did The American Tobacco Company change their 

16 position or their tactics? 

17 A Not that I’ve seen, no. 

18 Q. If you would, summarize for us the overall 

19 strategy of its deception in December of 1963 to, say, 

20 1966. 

21 A Well, I think the basic strategy was to either 

22 try and minimize the amount of health coverage that the 

23 critics were getting or if there was going to being 

24 critical coverage to make sure the tobacco side of the 

25 story also got told, and to - in addition to that, to 
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1 search the world over far what I call the 'seeds of 

2 doubt,* apply any kind of study or argument that mi gh t, be 

3 helpful to the industry side and reproduce thoee seeds of 

4 doubt and scatter them to the editorial winds, that is to 

5 make sure that all of the newspapers and radio and 

6 television people got these stories and hopefully used 

7 them. 

8 Q. Since 1966, as more and more Surgeon General’s 

9 reports on cigarettes and health dangers have been 

10 published, has The American Tobacco Company ever, to your 

11 knowledge, changed its public position that cigarettes are 

12 not injurious to health? 

13 A. No, they have not, not to my knowledge. 

14 Q. Dr. Pollay, do you have a few slides, I 

15 believe, that will help with some of your testimony; is 

16 that right? 

17 A. Yes, I just have five slides. 

18 Q. Okay. 

19 MB- BARRETT: Your Honor, can we have about a 

20 minute to move the projector and slide this thing around? 

21 JUDGE BOGEN: Bight I guess Mr. Bezanson, 

22 once again you’re going to have to be the tall man to 

23 get- 

24 MR. BARRETT: Maybe we could just move it 

25 around right here. 
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1 to health. 

2 Q. Did the wire services pick these reports up so 

3 that they would get out to small towns all over the 

4 country? 

5 A Yes, they did. I don’t know for certain if 

6 ev ery sm all town played the story, but they were picked up 

7 by the wire service. 

8 Q. All right, sir. Anything else about this? 

9 A No, I think that’s ~ this is the headline 

10 that appeared in “The Tobaooo Journal*. "The Tobacco 

11 Journal* is the trade journal within the tobacco industry 

12 that was quite prominent in theoe years, and it’s 

13 announcing the formation of the 7TRC, and you can see 

14 here, 'Cipratte firms join to combat adverse claims about 

15 products.* There's no doubt in their mind about the role 

16 of the TIBC. It’s dearly adversarial to fight off all 

17 All IWI1WIWMM I 

18 Q. What’s the next slide? 

19 A This is sn example of the kind of publicity 

20 that same of their atudiaa would produce. As I mentioned, 

21 they searched the world far seeds of doubt, and this 

22 particular story they’re reporting some date from New 

23 Zealand which compared immigrant populations to native 

24 bom populations in New Zealand and tried to use that data 

25 to reasaure the American public, as the headline says 
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1 DR POLLAY: Let’s try this. We’ll need to - 

2 MR. BARRETT: Could /all - would it be all 

3 right for them to ait right here. Your Honor, eo they can 

4 see? 

5 JUDGE BOGEN: Yes. 

6 DR POLLAY: It’s a little distorted, but I 

7 think that will work. It would be a little easier to see 

8 if we could dim a light or two. 

9 JUDGE BOGEN: Ms. Pryor, would you turn the 

10 two off on this side of the courtroom? 

11 DR POLLAY: That’s fine. 

12 Q. (By Mr. Barrett) What is the first slide 

13 there, what does that refer to, Dr. Pollay? 

14 A These are some examples of the publicity that 

15 the original ‘loose talk* press release obtained. These 

16 happened to be all examples from New York City 

17 publications like "The New York Times* and The Wall 

18 Street Journal*. 

19 Q. And what was the significant thing, what was 

20 in the body of those, the text of those articles? 

21 A Well, all the articles are quite faithful in 

22 reproducing the content of the press release and 

23 communicating this loose talk idee, challenge the links to 

24 cancer and communicate that the industry really denied 

25 this, that the industry felt the product was not injurious 
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1 that, 'Cigarette smoking is off the hook.* 

2 Q. Before you change that slide, as time went on, 

3 were they ~ were they still successful in being able to 

4 get into The New York Times* and The Wall Street 

5 Journal,* the prestigious journals. The Washington News, 1 

6 did their success continue? 

7 A Well, I think they ware quite successful for a 

8 long time, but it certainly became more difficult after 

9 the Surgeon General's report The press, in the interest 

10 of balance, would include the industry denial in their 

11 stories, but it wouldn't necessarily give it this kind of 

12 headline or this kind of play once the Surgeon General 

13 report cornea out I think the tone of the press changes. 

14 Q. But did - was The Tobacco Institute or the 

15 TIKC, were they able to deal with -1 don’t know whether 

16 you’d say with disreputable or less - other publications 

17 that did not have the prominence or the stature of - 

18 A Well, they were interested in the publications 

19 anywhere that would get the message out 

20 Q. Is your next slide an example of that? 

21 A This is an example of what moot people view as 

22 not a highly respected publication. The National 

23 Enquirer*. 

24 Q. I think we all agree on that 

25 A The nature of the headline is pretty 
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1 unambiguous, challenged the notion that tigarettee caused 

2 cancer. 

3 MB- UPSHAW: May it please the Court, 

4 Mr. Barrett is testifying. We can all agree cm that If 

5 we all can. why ore they using it, we’d like to oak. 

6 JUDGE BOGEN: Go ahead. 

7 Q. (By Mr. Barrett) Answer Mr. Upshaw’s question 

8 there. 

9 A. I think this is evidence. In bet, by the 

10 1960s, the industry was haring great difficulty finding 

11 both experts to testify on their behalf and places to 

12 accept their stories like this. 

13 JUDGE BOGEN: I oheerre that "The National 

14 Enquirer* can’t spell THry well, but other than that - 

15 A Bemuse of the spelling of cigarette? 

16 MR. BARRETT: I notice they were wrong about 

17 something else, too. 

18 A The Tobacco Journal itself used to spell 

19 dpiutte this way far awhile. 

20 MB. UPSHAW: Judge, I'm glad Mr. Barrett said 

21 they were wrong about something else other than their 

22 headline. 

23 Q- (By Mr. Barrett) What’s the next slide? 

24 A This last slide is an ad that The American 

25 Tobacco Company ran in The New York Timee' saying that 
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1 they wme dropping “The New York Times’, that is they were 

2 no longer going to give "The New York Timee" any 

3 advertising income because The New York Hmas* wanted to 

4 require a health warning. 

5 Q. Okay. Now, this was - what was the date of 

6 this? 

7 A 1969. 

8 Q. This is five years after the Surgeon General’s 

9 report? 

10 A That’s correct 

11 Q. Four to five years after the Surgeon General’s 

12 report? 

13 A That's correct And fay this time, then is a 

14 warning on the packaging but not yet in advertising. 

15 Q. Does it say, "Sure there are statistics 

16 associating lung cancer and cigarettes, there are 

17 statistics associating lung cancer with divorce, maybe 

18 even lack of sleep?" 

19 A Yeah, and the tone of this is quite - 

20 ridicules or attacks the Surgeon General and those kind of 

21 public health organizations, makes reference to a "bum 

22 rap,* and "half-baked ideas,* and "anti-cigarette 

23 crusaderu," including The New York Timee* blaming 

24 cigarettes. 

25 Q. Were they just interested in telling "The New 
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1 York Times", "We’re not going to advertise with you any 

2 more? 

3 A No, not in my opinion. Now, The New York 

4 Timae* would know that justly getting the canceled 

5 contract or latter to the editor of The New York Timee" 

6 would be enough to notify The New York Timee". I think 

7 the reason this is done as a full page ad is to make sure 

8 that the entire madia community, that is all of the other 

9 ™pmin and newspapers that are headquartered in New 

10 York, all of the advertising agendas that are 

11 headquartered in New York, to make sure that everyone 

12 understood that if you try and lay down the law with The 

13 American Tobacco Company, they'll respond by a boycott 

14 Q. Dr. Pollay, given all of the evidence that 

15 you’ve reviewed and you’ve shared with us, what is your - 

16 MR. BARRETT: Turn the lights back an. 

17 A Well, I - 

18 Q- (By Mr. Barrett) Let me -- what is your 

19 opinion as to the overall conduct of The American Tobacco 

20 Company with reference to smoking and disease? 

21 A Well, I think the public relations effort was 

22 vast in its scope and very sophisticated in eo many ways 

23 it was brilliant in its execution, but I also think it was 

24 devious and deceptive in its intent, and so the industry, 

25 in looking at the moral choice they had, between taking a 
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1 high road and a low road, chose the low rood, and they’ve 

2 been consistently doing that year after year after year. 

3 They're wearing ruts in the low road by my reckoning. 

4 MR. BARRETT: That’s all the questions I 

5 have. 

6 JUDGE BOGEN: Ladies and gentlemen, we’re 

7 going to takB a brief recess. Please return to the jury 

8 room during this recess, and don’t talk about the case. 

9 We’ll be in recess far about 10 minutes. 

10 (A short break was taken.) 

11 JUDGE BOGEN: Calvin, would you retrieve from 

12 the jurors copies of this P-67. 

13 (Bailiff collects copies from jurors.) 

14 MR. UPSHAW: Hare’s another one. 

15 JUDGE BOGEN: Thank you. 

16 MR. UPSHAW: May I proceed. Your Honor? 

17 JUDGE BOGEN: Yes, air. 

18 CROSS EXAMINATION BY MR. UPSHAW. 

19 Q. Dr. Pollay, I believe you mentioned a moment 

20 ago that you were bom in the United States in 1940; is 

21 that correct? 

22 A That’s correct 

23 Q. Went to college in the United States; is that 

24 correct? 

[25 A That’s correct 
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1 Q. And you’ve also testified against the 

2 cigarette industry or cigarette companies in Canada; is 

3 that correct, sir? 

4 A. That’s correct 

5 Q. So you’ve agreed to testify, have you not, 

6 sir, as you sit here today, in another cigarette case 

7 pending out in the state of Texas; isn’t that correct, 

8 sir? 

9 A Yea. 

10 Q. So you spend a considerable amount of your 

11 time preparing for, giving depositions and appearing at 

12 trials of cigarette related lawsuits; is that correct, 

13 sir? 

14 A No, it's a small fraction of the total time I 

15 spend in my professional life. 

16 Q- Well, isn’t it a fact that you’ve generated 

17 over $100,000 in fees from plaintiffs and other people 

18 that have hired you to testify against cigarette 

19 companies? 

20 A Yea, I believe that’s a sum over about a 

21 five-year period. 

22 Q. $100,000 by people in all of your testimony 

23 has been against or adverse to the tobacco industry or 

24 cigarette companies; is that correct? 

25 A That’s correct. 
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1 Q. You’ve never had anything favorable to say 

2 about us, have you? 

3 A None of the history that I know is favorable 

4 to the industry. 

5 Q. Even the TlKC Scientific Advisory Board, not 

6 all - all those are unfavorable things that you’ve found 

7 about us; is that correct, sir? 

8 A The history that I have come to learn is 

9 unfavorable to the industry. 

10 Q. As a matter of fact, you’re being paid $2,600 

11 to be here today, aren’t you? 

12 A No, that’s not true. I’m doing today’s work 

13 pro bono. 

14 Q. Oh, you are? Let me ask you about the 

15 deposition that we took back on December 12th, 1992, at 

16 the Marriott Hotel up in Morrisville, North Carolina. Do 

17 you remember that one? 

18 A Right 

19 Q. Right close to Winston Salem and Chapel Hill 

20 "What’s your hourly rate for consulting?" "My billing 

21 rate in tobacco litigation is now $2,600 a day.” You 

22 certainly are not consulting for us, are you, sir? 

23 A No. 

24 Q. You’re not employed by me, are you, sir? 

25 A No. That day you were paying the hill. 
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1 Q. We were forced to pay you, weren’t we, sir, 

2 because we were taking your deposition? 

3 A Yea. 

4 Q. You’re consulting for Mr. Barrett and 

5 Mr. McTeer and Mr. Clark; is that correct sir? 

6 A Tm testifying here without charge. 

7 Q. You have come down here from British Columbia 

8 and spent what five, six days? How long have you been 

9 in the South? You were here last Wednesday, weren’t you, 

10 sir? 

11 A Yea, that’s correct 

12 Q. You were here Thursday, weren’t you, sir? 

13 A That’s correct 

14 Q. I think you said you went out of town and went 

15 to Memphis somewhere Friday, Saturday and Sunday, right? 

16 A That’s oorrect 

17 Q. So we’re talking about six days today; is that 

18 correct sir? 

19 A Yes, with the long weekend in between. 

20 Q. And you’re telling me you’re not charging them 

21 anything for this? 

22 A That’s oorrect 

23 Q. How did you make that hundred - 

24 A The other fees I earn are personal income. 

25 They’re all donated to the University and go into a trust 
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1 fiind. 

2 Q. How did you make that hundred thousand 

3 dollars? You just wanted to charge the other people, but 

4 in this case you’ve decided for some reason not to charge 

5 anything, right? 

6 A In the Chippilone and Hanes cases, I simply 

7 took the fee that was offered by the lawyers involved. 

8 Q. Is the reason that you’re not charging a fee 

9 here today is because you’re zealously pursuing a mission 

10 to get rid of cigarettes? 

11 A No, I wouldn't characterize it that way, but 

12 Td certainly be happy to see the next generation free 

13 from promotions that encourage them to pick up a deadly 

14 and addictive habit 

15 Q- By definition in Webster’s dictionary, you 

16 don’t consider yourself a zealot in anti - an 

17 anti-cigarette smoking zealot? 

18 A I don’t know the definition from the 

19 dictionary, so no. 

20 Q. You have a veiy good vocabulary. Dr. Pollay. 

21 Surely you know what a zealot is. 

22 A You’ve made several references to the 

23 dictionary. I don't know what that definition is. 

24 Q. Do you have a dictionary? 

25 A Bure. 
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1 Q. On your resume, Doctor, you list your 

2 experience in testifying in cases such as this one as a 

3 ’public service." That’s on your resume, isn’t it, sir? 

4 A Yes. 

5 Q. Do you consider what you’re doing here today a 

6 public service? 

7 A Yes, I do. 

8 Q- You’d like to do away with smoking, as a 

9 matter of fact, wouldn’t you, sir? You just said that 

10 A. No, what I said was I’d like to do away with 

11 the promotion that induces kids to pick up the deadly, 

12 addictive habit 

13 Q. Don’t you support the goal of a smoke-free 

14 society? You’ve testified to that before. I can go, if 

15 you want me to, but I hate to keep going back to your 

16 deposition. Haven’t you already said that under oath? 

17 A Well, I ultimately, after several generations, 

18 yes, I would like to see that realized. 

19 Q. A smoke-free society? In other words, you 

20 want to see cigarette smoking entirely eliminated, that’s 

21 your goal, isn’t it, sir, a smoke-free society? 

22 A I would be happy if there wen no more kids 

23 induced to pick up lung cancer. 

24 Q. When was this made? 

25 A I don’t remember the date, about three yean 
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1 ago, something like that 

2 Q. Your hair looked quite a bit darker back then 

3 than it does today. Of course mine did, too, maybe three 

4 years ago, but do you travel around the United States and 

5 Canada telling people they should quit smoking, and is 

6 this one of the things you use? 

7 A No, that’s the final elide to a elide show I 

8 give primarily to university audiences about cigarette 

9 advertising, and the — I use it to sum up end make the 

10 point about — that we should quit fooling ourselves that 

11 cigarette advertising is innocent and quit believing 

12 industry’s claim that they’re not, talking to kids, because 

13 the evidence I saw in the Canadian trial is very much to 

14 the point that thqy are researching and targeting 

15 children. 

16 Q. You know professor Richard Danard, don’t you, 

17 Dr. Policy? 

18 A Yes, I da. 

19 Q. He’s a law professor up at Northeastern 

20 University in Boston; is that correct, sir? 

21 A That's correct 

22 Q. And he’s the head man or the director of a 

23 group that encourages lawsuits against cigarette 

24 manufacturers, isn’t he? 

25 A I don’t know if that’s his stated goal. He 
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1 certainly supplies information to lawyers who are active. 

2 I believe the lawyers from both sides of the issues 

3 subscribe to his services. 

4 Q. I didn’t ask you what his stated goal was, I 

5 asked you whether or not he encourages lawsuits against 

6 cigarette companies. And he, for a fact, encourages 

7 lawsuits against cigarette companies, doesn’t he, sir? 

8 A I can’t verify that for you. I don’t know. 

9 Q. You’re a personal friend of his and have 

10 visited with him, haven’t you, sir? 

11 A Tvb met him once. 

12 Q. Does he also, like you, support the goal of a 

13 smoke-free society? 

14 A I don’t know. 

15 Q. Does he, if you know, encourage lawsuits like 

16 this one? 

17 MR. BARRETT: May it want the Court, we object 

18 to continued references to same guy from Boston, 

19 Massachusetts that's not involved in this lawsuit one way 

20 or the other. 

21 JUDGE BOGEN: What is the relevance of what 

22 Danard's position is? 

23 MR. UPSHAW: I will tie it in in just a 

24 second. Your Honor, if you will let me proceed. 

25 JUDGE BOGEN: Go ahead. 
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1 Q. (By Mr. Upshaw) Have you received any 

2 instructions from Dr. Danard about your testimony in this 

3 particular lawsuit? 

4 A No, I have not 

5 Q. Have you received any materials in connection 

6 with this lawBuit or in connection with your testimony 

7 from Dr. Danard? 

8 A No, I have not I do subscribe - Tm on a 

9 mailing list that I get the general publications that his 

10 group puts out periodically. 

11 Q. Just general publications, like, an article or 

12 something that he writes? 

13 A It’B a little newsletter, three, four-page 

14 newsletter. 

15 Q. Did he have anything whatsoever to do with 

16 your testimony as you’re sitting here in Greenville, 

17 Mississippi, today? 

18 A No, he did not 

19 Q. Doctor, last week Mr. Barrett gave me a 

20 collection of slides, and you’ve shown them today that you 

21 planned to use, and you have used them today during your 

22 direct examination by Mr. Barrett. You recall that, don’t 

23 you? 

24 A Yes. 

25 Q. Did you provide the slides to Mr. Barrett? 
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1 A. Yes. 

2 Q. They came from your collection out in 

3 Vancouver in the archives there at the University of 

4 British Columbia? 

5 A. Yes. 

6 Q. And you selected them to be used in this 

7 trial; is that correct? 

8 A. I selected them os things that might be used, 

9 of potential interest 

10 Q. Did Dr. Danard have anything whatsoever to do 

11 with these slides? 

12 A. No. 

13 Q. The plastic pouch they came in, this is what 

14 you produced to us; is that correct? Well, look at it 
-15 - It says "Pollay slides A through Q." 

16 MR. BARRETT: Your Honor, let me explain 

17 this. This is absurd. That- 

18 JUDGE BO GEN: Is that an objection? 

19 MR BARRETT; Yes, sir, I object to thin. And 

20 I*d like to be heard in chambers. I guess is the best way 

21 to do it That’s my handwriting. The thing came- 

22 JUDGE BO GEN: Let me see you in chambers. 

23 THE FOLLOWING PROCEEDINGS WERE TTFT.n IN 

24 CHAMBERS OUT OF THE PRESENCE OF THE JURY: 

25 MR UPSHAW: Let me tell you what Fm trying 
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1 to do, and Mr. Barrett can object all he wants to. We’re 

2 going to tie Danard in. I asked him did Danard have 

3 anything whatsoever to do, Aunish any materials, 

4 whatever. They’ve whited out a word hare but when you 

5 look in the back of it it sayB 'Danard'. These are 

6 Danard's slides, whether they were ftimiahed to 

7 Mr. Barrett or to him or whatever, he knows they’re not 

8 his slides, they’re Danard’s niiitm He’s a liar. That’s 

9 what Fm going to show the jmy, he's lied about this. 

10 MR BARRETT: Now may I? Those hHAm. 

11 everyone of them came from Dr. Pollay. Danard nothing 

12 to do with the slides. I was using those slides, putting 

13 them in order at my office over one weekend. Danard-I 

14 had a telephone conversation, talked to him on the 

15 telephone about something else. When I wrote down, I was 

16 labeling these things to give Jim a copy and give me a 

17 copy, and you know how your mind playB tricks on you, I 

18 wrote on both Jim’s and mine, I wrote "Danard* instead of 

19 Pollay. Has absolutely nothing to do, and I made the 

20 correction and sent it on to him. It h« absolutely 

21 nothing to do with Danard. Danard did not provide those 

22 slides. He saw those slides. 

23 JUDGE BOGEN: Okay. Whether Danard did or did 

24 not is wholly irrelevant It is an issue so collateral to 

25 what we’re involved in here whether - whether he’s lied 
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1 about that particular issue or not is irrelevant, so Tm 

2 going to sustain the objection. We’re not going to talk 

3 about Danard. You cross examine this guy, but - you 

4 know - 

5 MR UPSHAW: May I ask you one question before 

6 we leave? Is it not important in any lawsuit in 

7 cross-examining a witness to show that he has 

8 mi st op r es e nted the truth or apparently he has 

9 misrep re sen te d the truth to the jury in one instance. 

10 This dearly said 'Danard slides*. 

11 JUDGE BOGEN: You’ve heard counsel’s 

12 explanation, and Fve accepted good frith representations 

13 from you and ymr oolleaguas and from Mr. Barrett and his 

14 oollesgues on certain matters, and I don’t know of any 

15 reason why I shouldn’t accept it But that aside, whether 

16 Danard had anything to do with preparing these slides is 

17 wholly immaterial and irrelevant. The objection is 

18 sustained. 

19 TOE FOLLOWING PROCEEDINGS WERE HELD IN OPE 

20 COURT IN TOE PRESENCE OF TOE JURY: 

21 Q. (By Mr. Upshaw) Let’s get to some of the Pall 

22 Mall - and incidentally, the cigarette is pronounced Pall 

23 Mall, I think some people pronounce it Pall Mall even 

24 though that may be the way it’s spelled. You showed the 

25 jury some of the Pall Mall advertisements before; you 
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1 recall that? I think they were PlaintifFs Exhibits 4 and 

2 5. Would you mind getting those for me? I’ll let the 

3 court reporter get them. Doctor. May I have them? 

4 Both of them have the simple theme on them, 

5 the largest print on them is "Guarding against 

6 throat-scratch;" is that correct, sir? 

7 A That’s correct 

8 Q. And they furthermore say they’re outstanding 

9 cigarettes and they're mild cigarettes. Both of them say 

10 that right? 

11 A. Yea. 

12 Q. And they both say they have greater length of 

13 tobacco, and that it in a way, filters the smoke on the 

14 way to your throat They both say that is that so? 

15 A Yes. 

16 Q. Now, "throat scratch," as was used in those 

17 ads, throat scratch, Dr. Pollay is merely an irritation; 

18 is that correct sir, hadn’t you told us that in a Wilkes 

19 deposition before? 

20 A I don’t recall that but Fll take your word 

21 for it 

22 Q. Well, if you’ll take my word for it as we go 

23 along, I assure you that I will not misquote you. "It’s 

24 an irritation as we’ve already agreed; is that correct?" 

25 And you said, "That’s correct" That’s on page 348 lines 


1 - 800 - 245-3376 
http://legacy.library.ucsf.ediiyt!dipn1c|C|Sa 


Jl!$pelf S ^3(?J/docs/zkgl0001 pa & 904 to Pa & 907 










& 14/93 


Morning Session 


Wilkes v, 

ATC 


90S 

1 4, 5 and 6. So throat scratch, as you understand it, is 

2 an irritation; is that correct, sir? 

3 A. Yes. 

4 Q. And throat scratch is also transitory or it 

5 moves on, it’s a transitory sensation, isn’t it, 

6 Dr. Poilay, and you’ve told us that at page 360, lines 2 

7 through 6 in your deposition? Do you agree with that 

8 still? 

9 A. I don’t recall it, but IT1 accept your word 

10 for it 

11 Q. Well, if you're going to take my word for it, 

12 I won’t read it to you. I assure you that’s what you 

13 said. You don’t disagree with that do you? 

14 A. No. 

15 Q. Transitory sensation, moves on. Throat 

16 scratch doesn’t refer to any long term chronic health 

17 affects, does it, sir? 

18 A No, I take it to refer to just an irritation 

19 of same sort 

20 Q. All right. The ads that I just showed you and 

21 that you showed to the jury, the two ads we were talking 

22 about here refer to the greater length that it makes it 

23 mild and so on; is that correct, sir? 

24 A Yes. 

25 Q. In those ads, Pall Malls were being compared, 
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1 weren’t they, sir, to shorter unfiltered cigarettes, in 

2 other words, the extra length necessarily infers as 

3 opposed to a shorter length in unfiltered cigarette does 

4 it not, sir? 

5 A Yes. 

6 Q. So they indicate, do they not, that Pall Malls 

7 are smoother and milder than short, unfiltered cigarettes, 

8 like a Lucky or a Camel or whatever; is that correct, sir? 

9 A Yes. 

10 Q. That’s the inference, you agree, don’t you, 

11 sir, that when you smoke a cigarette the taste of the 

12 cigarette changes the further down you smoke it; isn’t 

13 that correct? The closer the fire gets to your mouth as 

14 it bums down, it gets stronger, and the taste changes; 

15 isn’t that correct, sir? 

16 A ru take your word for it, yes. 

17 Q, Well, you’ve said that at page 364, lines 4 

18 through 9 in your prior deposition. Is that correct; do 

19 you remember that? 

20 A I take your word for it No, I don’t recall 

21 it specifically. 

22 Q. Also, sir, as you smoke a cigarette, you used 

23 to smoke, didn’t you? 

24 A Yes. 

25 Q. You know what I’m talking about then, don’t 
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1 you? As you smoke a cigarette, the taste becomes harsher 

2 and stronger the closer the fire gets to the butt of it 

3 where your mouth is, isn’t that correct? 

4 A Yea. 

5 Q. So necessarily, then, the longer a cigarette 

6 is, in fact, milder, isn’t it, unless you smoke it all the 

7 way down? 

8 A No, unleaa you smoke it to the same length 

9 that yju would smoke a regular ri^rette. 

10 Q. Isn’t it true, sir, that reputable scientists 

11 agree that tobacco, itself, does, in fact, act as a 

12 filter? 

13 A Not that I know of. 

14 Q. Question, at line 12 on 418, page 418 of the 

15 Horton transcript, "Question; See how Pall Mall’s greater 

16 length and fine tobacco filters the smoke on the way to 

17 your throat?" That’s what it said, and that’s exactly 

18 what Wielman and Winder, those are the two scientists just 

19 said,"the extra length of tobacco, isn’t it," and you 

20 said, "I didn’t," and I said, "Did it or not?" And you 

21 said, "That’s correct" I said - did it say that? "I 

22 did not allege it was misleading", that’s what you said. 

23 Is that correct, sir? 

24 A Pm a little confused because I don’t know the 

25 context from which that’s taken. 
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1 Q, I asked you, "Don’t reputable scientists," and 

2 I named two reputable scientists there that have said 

3 that, "agree that tobacco, itself, in and of itself, good 

4 tobacco, acts and serves as a filter," and that was your 

5 answer. You don’t disagree with that? 

6 A I don’t recall it, but no, I havB no basis far 

7 disagreeing with it now. 

8 Q. It didn’t just appear in this record here, 

9 sir, it’s part of your transcript up in the Horton trial 

10 up in Oxford, so you don’t disagree with it, do you? 

11 A No, I don’t 

12 Q. Now, do you claim, then, sir, that these ads, 

13 whatever we did with them, we made them give them back to 

14 you, do you claim that these ads are misleading then, 

15 sir? They mention guarding against mention being milder, 

16 good tobacco, guarding against throat scratch, longer 

17 cigarettes, are they really misleading? 

18 A Well, I do believe they have misleading 

19 because I think that smokers smoke the cigarette down to a 

20 standard butt length, and when that’s done, any advantages 

21 from the greater length would be loot 

22 Q. I asked you right here the same question, and 

23 on line 20, you said, "I did not allege it was 

24 misleading." Up in Oxford. Are you now changing that 

25 testimony? 
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1 A Well, I do believe that it’s - that it is 

2 misleading in that if you do smoke it down to a standard 

3 butt length, you do not get reduced tar and nicotine 

4 because of any supposed filtration. 

5 Q. Well, up in Oxford, your answer was you didn’t 

6 believe - you didn’t allege it was misleading. Now, you 

7 think it is misleading, so I guess that’s for the jury. 

8 Doctor, you believe, don’t you, sir, that a 

9 significant number of smokers smoke Pall Mall cigarettes 

10 for health reasons; is that correct, sir, berause of these 

11 ads? 

12 A. Yea, 1 believe that the great growth in the 

13 popularity of the cigarette during the 1960s was because 

14 of the acceptance of this filtration claim. 

15 Q. All right, sir. Page 359, line 24 ofyour 

16 deposition up there, "Is it your opinion that a 

17 significant number of Pall Mall smokers chose to smoke 

18 Pall Malls for health reasons?" Your answer was "A 

19 compromise between the health concerns and their addictive 

20 needs," and you went on to say that you weren’t really 

21 saying that. Is that correct, sir? 

22 A. Well, you’ll have to tell me what I want on to 

23 say if you want me to verify that 

24 Q. All right In your opinion, sir, the 

25 percentage of Pall Mall smokers who smoked the brand for 


913 

1 health reasons, did you think it was as high as 25 

2 percent? 

3 A. Well, I-as I say, I think the growth of the 

4 cigarette was because of the popular acceptance of this 

5 filtration concept 

6 Q. Well, was that for health reasons, was the 

7 growth, 25 percent of it due to health reasons or health 

8 claims, as you are alleging now or what? 

9 A. Well, I don’t know how to put a number an it, 

10 but it would certainly be a factor in people’s choice of 

11 Pali Mall 

12 Q. You said that our company grew by 300 percent 

13 or something during that period, didn’t you, sir? 

14 A Not the company, the sales of this hrand. 

15 Q. That’s what I mean, I mean this one brand, 

16 Pall Malls. You can’t give us an opinion as to whether 26 

17 percent, 50 percent, 75 percent had to do with, as you 

18 allege them to be, health claims, smoother, less scratch, 

19 mild? 

20 A I think it would be a factor in most of the 

21 new customers picked up during that time period. It may 

22 not be the only factor, but it would have been a factor. 

23 Q. Most of them would mean over 50 percent of 

24 them; is that correct? 

25 A Well, that it would be a factor, not that it 
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1 would necessarily be the number one thing they listed, but 

2 that would be a factor in the preference. 

3 Q. In over 50 percent of the new customers. What 

4 does the word "most" mean? Most of new customers 

5 necessarily means 50 percent or more, doesn’t it? 

6 A Yn. 

7 Q. I know you aren’t a mathematician, but that’s 

8 simple, isn’t it, sir, "most" means over half, right? 

9 A Yea. 

10 Q. Did you know, sir, that in 1961 a group 

11 surveyed Pall Mali smokers on that exact question on 

12 whether or not they smoked it or changed to it for health 

13 reasons, and did you know that they found that zero 

14 percent of the Pall Mali smokers did so for health 

15 reasons, not one percent agreed they did so for health 

16 reasons? 

17 A No, Pm not aware cf that 

18 Q. This is defendant’s exhibit-may I approach 

19 the witness. Your Honor? 

20 MR. BARRETT: May I see the exhibit? 

21 THE FOLLOWING PROCEEDINGS WERE TTET.n AT THE 

22 HENCH OUTSIDE THE HEARING OF THE JURY: 

23 MR. UPSHAW: You’ve gut one, I believe. 

24 MR. BARRETT: May I see it first7 

25 MR. UPSHAW: Here. D-21, "The present 
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1 position cf Pall Mall in the dprstte market,' and this 

2 waa a motivational research study, it w“ done by the 

3 Institute of Motivational - 

4 MR. BARRETT: Jim, excuse me just a second. 

5 JUDGE BOGEN: It doesn’t match mine, D-21. 

6 MR. BARRETT: This waa what this waa something 

7 we submitted and the Court sustained the objection to it 

8 There are other things in there that talks about what this 

9 is. 

10 JUDGE BOGEN: Well, I question that and I have 

11 frequently refused to allow counsel to cross examine a 

12 witness on something that he's not aware of. He’s not 

13 aware of this surrey. 

14 MR. BARRETT: And we object for that reason. 

15 MR. UPSHAW: He was saying that he thinks 250 

16 or more percent of the people who did it did it for health 

17 reasons. 

18 JUDGE BOGEN: Well, he can come back In the 

19 defense of your case and say something to the contrary, 

20 but I don’t see how you can cross examine him when he says 

21 he don’t know. 

22 MR. UPSHAW: All right, Judge. 

23 JHE FOLLOWING PROCEEDINGS HELD IN OPEN 

24 SPtHE PRESENCE OF THE JURY: 

25 Q. (By Mr. Upshaw) Dr. Policy, you’ve reviewed 
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1 materials from the ’60s, and you’ve testified about them 

2 here today concerning the smoking and health controversy; 

3 isn’t that correct, sir? 

4 A Yes. 

5 Q. And incidentally, it was a controversy, wasn’t 

6 it, sir, back in the ’40s and ’60s and early ’60s? 

7 A. Yes, it was. 

8 Q- And you’ve collected, as you’ve told this 

9 jury, quite a variety of material that you now have up in 

10 the archives up at the University of British Columbia; is 

11 that correct? 

12 A. Yes, I have. 

13 Q. And you’ve attempted, as best you can, to 

14 assimilate or collect a whole range of articles on this 

15 issue, smoking and health; is that correct, sir? 

16 A. No, the focus of the collection is on the 

17 advertising, promotion, puhlic relations activities, not 

18 an the health issue, par se, because than are medial 

19 libraries that have those kind of things. 

20 Q. I understand that I should have prefaced it 

21 with that because you’re not a medical doctor and you’re 

22 not a scientist, and you haven’t assimilated or gathered 

23 together a library of scientific articles, you’ve gathered 

24 together as much as you can of press releases, marketing 

25 and advertising materials; is that correct sir? 
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1 A That’s correct 

2 Q. And you’ve also collected quite a few 

3 textbooks on this subject haven’t you, sir? 

4 A Yes. 

5 Q. But you’ve never, have you, sir ~ and I 

6 stress the word "never," conducted a survey, that is your 

7 own comprehensive review of the press coverage of the 

8 smoking and health controversy to determine exactly what 

9 the public was being told about it and by whom in the 

10 1960s, have you, sir? 

11 A That’s correct 

12 Q. In other words, yours has kind of been a 

13 one-sided collection rather than a comprehensive 

14 collection about what everyone was having to say about the 

15 smoking and health controversy in the 1950s, hadn’t it, 

16 sir? 

17 A Well, that wouldn't be one-sided in the sense 

18 that the studies I referred to earlier Hone by TTill and 

19 Nolton talk about the range of thing s that were appearing 

20 in the press. 

21 Q. Based on the material that you’ve collected 

22 that you just told us about that you have up in your 

23 archives and the material that you've read and studied, 

24 you surely are going to agree, aren’t you, Doctor, that 

25 prior to the issuance of the United States Surgeon 
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1 General’s report in 1964, there was a scientific and 

2 medical debate over the question of smoking and lung 

3 cancer, wasn’t there? 

4 A Yea, there was a debate. 

5 Q. A raging debate, a headline-making debate; 

6 isn’t that correct, sir? 

7 A Yes. 

8 Q- And, of course, you agree, and we just done 

9 that, I think, that it clearly existed more or less 

10 throughout the ’60s, the 1960s, this debate or this 

11 controversy did, didn’t it, sir? 

12 A Yea, but of oourse, it wouldn’t make headlines 

13 very often. It would make headlines only whan there whtb 

14 new news to be reported. 

15 Q. Well, it existed in 1963, didn’t it? 

16 A Yea, air. 

17 Q. That’s when the news started hitting the 

18 headlines, didn’t they? 

19 A Yea. 

20 Q. You’re familiar with "The New England Journal 

21 of Medicine" editorial that Dr. Burns-you heard 

22 Dr. Bums’ testimony, didn’t you, sir? 

23 A Yea, 1 did. 

24 Q. And you’re familiar with that "New England 

25 Journal of Medicine' editorial that he testified about. 
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1 aren’t you? 

2 A Yea. 

3 Q. As a matter of fact, you heard him extol the 

4 virtue and the character of "The New England Journal of 

5 Medicine" and quote from a particular editorial; is that 

6 correct, sir? And I have it here. 

7 A Yes. 

8 Q. And doesn’t this editorial just really, 

9 clearly and graphically show on its face that there was a 

10 debate going on at that time? 

11 A You’ll have to show me the editorial. I don’t 

12 have - 

13 Q. I’ll show it to you. I think he introduced it 

14 as an exhibit 

15 A I believe it was. 

16 Q. All right Anyway, here’s you a copy. 

17 MB. BARRETT: Your Honor, we object to him 

18 aaking him qunntjnrm ahnut what wm in the mwtinil and 

19 scientific literature as opposed to what his area of 

20 expertise is, that iB the - what he saw in the 

21 advertising and in the marketing and in the TXRC 

22 documents. That’s the extent of his- 

23 JUDGE BOGEN: He simply asked him was he aware 

24 of the publications, and the witness has indicated he is 

25 aware of them. Tm going to overrule the objection. 
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1 Q. (By Mr. Upshaw) As a matter of fact, you 

2 heard Dr. Bums testily and quote from this very 'New 

3 England Journal of Medicine* article, did you not, sir? 

4 A. Yes, that was my first exposure to it 

5 Q. Let me read something from this article to 

6 you. 'Cancer of the Lung” is the first bold print 

7 That’s the beginning of the article, is it not, sir? 

8 A. Yea. 

9 Q. And tell me if I’m incorrect Tn a recent 

10 issue of the British Medical Journal, Smithers, 

11 radiotherapist to the Brampton Hospital of Diseases of the 

12 Chest, expresses concern about the alarm that may be” -- 

13 MR. BABBETT: May it please the Court? 

14 MB. UPSHAW; What does it say? 

15 MB. BABBETT: We hare objection to this. He’s 

16 just testified that the first time he heard of this or saw 

17 it was when he was sitting hare just like the jury and 

18 heard Dr. Bums testify about it If they wanted a croas 

19 examination on a medical treatise, they should hare 

20 cross-examined Dr. Bums about it not this roan who’s not 

21 a doctor, not a scientist in the medical field. His 

22 testimony doesn't go to any of this. 

23 JUDGE BOGEN: He’s hasn’t asked him any 

24 questions. 

25 MB. BABBETT; He’s trying to read from the 
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1 thing and we object to him from it reading. 

2 JUDGE BOGEN: Objection is overruled. 

3 Q. (By Mr. Upshaw) "A wrong that maybe* -I 

4 think it’s circulated or whatever 'among the general 

5 public by undue publicity according to recent statistical 

6 research on carcinoma of the lung. That Smithers is not 

7 alone in his concern is evident from recent correspondence 

8 in the same genre that followed the comprehensive study of 

9 Doll and Hill earlier this year. Smithers contends, and 

10 these are also basic arguments of other correspondence, 

11 that although one can guess at the nature of some of the 

12 factors responsible for increasing frequency with which 

13 cancer of the lung is given as a primary cause of death, 

14 the relative importance of each of these factors is not 

15 known, especially since the evidence linking cigarette 

16 smoking and cancer is incomplete. The medical profession 

17 should, therefore, beware of putting extravagant accounts 

18 of rising cancer death rates and their causes before the 

19 public." That’s a correct reading of what the "New 

20 England Medical Journal" said there quoting from The 

21 British Medical Journal*: is that correct? 

22 A That’s the prelude. They then ask, "Are these 

23 accounts extravagant?* And go on to discuss it Td have 

24 to review the entire documents to know whether those ware 

25 extravagant or not. 
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1 Q. That’s what Dr. Burns read to them was their 

2 editorial opinion. 

3 A. Yeah, he said a similar data had incriminated 

4 a food contaminant that was not habit farming and not 

5 supported by the advertising empire, there would be little 

6 doubt that counter measures wuuld have followed. 

7 Q. That’s the 'New England Medical Journal," 

8 right? 

9 A. That's correct. 

10 Q. What I’m saying is, sir, here that the first 

11 paragraph dearly shows that scientists who were 

12 publishing artides or editorials in The British Medical 

13 Journal* disagreed with these people in The New England 

14 Journal of Medidne,’ and The New England Journal of 

15 Medidne* is saying just that in this artide, aren’t 

16 they? You just read some of the disagreement 

17 A. It’s not dear that the nature of the 

18 disagreement - there is expression that they don’t want 

19 to predpitate a stampede, a panic in the public. 

20 Q. Do you have any knowledge, sir, relating back 

21 to that time of any sdentific information or knowledge 

22 that we had, that is The American Tobacco Company had, 

23 that the scientific community didn’t have? 

24 A. No, I do not 

25 Q. In other words, if I understand that answer, 
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1 we didn’t have - we didn’t know any more about smoking 

2 and health than the sdentists back there then, did we? 

3 A. That’s correct I assume your sdentists ware 

4 an top of the field as other sdentists would be. 

5 Q. Now, the AMA - that stands for the American 

6 Medical Association, doesn’t it? 

7 A. Yea. 

8 Q. Is that a highly regarded and respected 

9 medical group? 

10 A. Yea. 

11 Q. Probably one of the, if not the most highly 

12 regarded and respected medical groups in the world, isn’t 

13 it? 

14 A. Well, it’s one of the largest, bo it certainly 

15 oarriBs a lot of weight because of its sixe. I mean, 

16 every physician is a member. 

17 Q. Every physician is a member? 

18 A. I believB so. If you want to get the journals 

19 and the rights of membership. No matter what your 

20 specialty is, you would baimg to that, and then you might 

21 belong to other more specialised interests. 

22 Q. Would you consider an authoritative or 

23 reliable group insofar as the question of smoking and 

24 health was concerned now and back then? The ’50s and’60s? 

25 A Yea 
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1 Q. Do you know what the American Medical 

2 Association was telling the public about smoking and 

3 health back in 1953? 

4 A. No, I do not. 

5 Q. Let me show you an article here from "The New 

6 York Daily Mirror" dated December 19, 1953, Doctor. The 

7 headlines on that says, "No cigarette cancer proof, the 

8 new American Medical Association or AMA chief says;" is 

9 that right? 

10 A. Yea. 

11 Q. Well, the AMA chief, the new chief, I assume, 

12 you would agree to be the new president or president elect 

13 of the American Medical Association, would you not, sir? 

14 A. That’s correct 

15 Q. And that was Dr. Walter B. Martin. Have you 

16 ever heard of him? 

17 A No, I have not 

18 Q. I thought you had read all this stuff that 

19 happened back in the ’50s about smoking and health and the 

20 controversy. This is a newspaper article. This is your 

21 thing. 

22 A No, 1 read the files from The Tobacco 

23 Institute Research Committee, and I don’t remember seeing 

24 this in those files. 

25 Q. This is - in advertising and marketing, this 
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1 MB. BARRETT: And I want to - 

2 JUDGE BO GEN: - sustain the objection. 

3 THE FOLLOWING PROCEEDINGS WERE HELD IN OPE 

4 COURT IN THE PRESENCE OF THE JURY: 

5 MR- UPSHAW; Judge sustained the objection, so 

6 I won’t ask you about it 

7 JUDGE BO GEN: Mr. Upshaw, we’re dose to the 

8 noon hour, and I know you’ve got a while with this 

9 witness. This might be a good time for us to break. 

10 Ladies and gentlemen, I remind you not to discuss the case 

11 during the noon recess. Please return to the jury room by 

12 10 minutes after L Well be in recess until then. 

13 (A lunch break was taken.) 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 
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1 is the press, the popular media. Don’t you guys have 

2 boxes and boxes of this type stuff up in British Columbia? 

3 A 1 don’t believe - no, I don’t have newspaper 

4 clippings like this. T have cnllartinna nf aihmr timng 

5 and public relations documents. 

6 Q. First paragraph. Doctor, "Walter B Martin, 

7 president elect". 

8 MR BARRETT: May it please the Court, may I 

9 approach the bench? 

10 THE FOLLOWING PROCEEDINGS WERE TTF.T.D AT THE 

11 BENCH OUT OF THE JURY: 

12 MR BARRETT: We’re going to assume he doesn’t 

13 know anything about the document, it’s not authenticated. 

14 It's not even on their list of exhibits or anything, 

15 something that they just — arid he doesn’t know anything 

16 about it, and he’s not a witness, he's not a doctor. 

17 MR UPSHAW: It’s not a medical article. 

18 JUDGE BOGEN: I'm going to sustain the 

19 objection. This witness hasn’t offered one word of 

20 testimony. 

21 MR UPSHAW: This is media coverage, Judge, in 

22 the press. 

23 JUDGE BOGEN: He studied advertising and 

24 marketing, you’ve cross-examined on this stuff, I’m sure 

25 there will be others. I’m going to - 
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1 THE FOLLOWING PROCEEDINGS WERE TTHT.n IN 

2 CHAMBERS OUT OF THE PRESENCE OF THE JURY: 

3 MR UPHAW: Judge, it was pretty dear the way 

4 we were going that we felt that this guy through his 

5 archives, and he’* a historian also, fay the way, not only 

6 of marketing and advertising but what was happening 

7 during this period of time concerning the ct m troveray of 

8 smoking and health, and of comae, we were of the mind 

9 that if he was, he neceeaorilyhad to be keeping abreast 

10 of the newt rslaaaaa, not just advertisements in 

11 newvpapere and marketing gimmicks and devices, but he 

12 nemawarily had to be atreast of what the OQnLruFerey, as 

13 ha admits there was a controversy of smoking and health 

14 was in the ’60e and up to the Surgeon General'a report in 

15 ' 64 . 

16 And what we had proposed to do, of course, was 

17 to come forward end, frankly, ask him a substantial amount 

18 of questions shout Dr. Heller, who made a lot of puhlic 

19 pronouncements in the media in that period of time. He 

20 was the head rfthe National Cancer Institute, about the 

21 flul, you know, that it hadn't bean proven. It was not- 

22 you know, it was really not something that we should be 

23 putting in our ads, or we should. As a matter of fiuk, as 

24 we’ve told the jury in opening statement, we were going to 

25 show where the Surgeon General told us in 1957 not to put 
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1 it in our ads. 

2 JUDGE BOGEN: Buddy, would you go get my notes 

3 off of the bench. 

4 MR UPSHAW: Here’s what Tm getting at If 

5 the Court is going to limit us, as you apparently have so 

6 far, when you cut me off out there a moment ego, when Don 

7 made his objection, you sustained it. If we’re going to 

8 do that, I have hurriedly, over the lunch hour, trying to 

9 redo my croes examination or my continued cross 

10 examination, and the guy has talked substantially, Judge, 

11 I believe you will remember this about TTRC, who it was, 

12 he kept saying it was Mr. Hahn maybe, mare or less made it 

13 look like no one but the American Tobacco Company 

14 organised TTRC, and he did the same thing about the Trank 

15 Statement,* it was Mr. Hahn’s baby, first name on there 

16 other than being alphabetical was American Tobacco 

17 Company, blah, blah, Mah. He's had a lot to say about 

18 that, and as I say, TTRC, Dan will agree with that 

19 MR BARRETT: Yea, air. 

20 MR UPSHAW: And the Trank Statement*. 

21 MR BARRETT: I agree with that 

22 MR UPSHAW: And maybe even the *Looee Talk* 

23 article. Whether we want to go back into that or not I 

24 don’t know. 

25 MR BARRETT: We can agree with that 
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1 MR. UPSHAW: The paint. Judge, is, and Bruce 

2 is reminding me, we’re trying to show that the science at 

3 that time was the some as the AMA’s, anH that is the 

4 Tobacco Industry Research Council, later the TTRC, we can 

5 ahnw that nrganiTjtinn waa rnmpnmrf nf a nrimtiflr 

6 advisory board of some of the most prominent scientists 

7 from the greatest universities in the United States. He 

8 has, in effect, influentially, if not directly said that 

9 they were mere puppets or pawns of ours and that the 

10 research was irrelevant that all these thing s were putting 

11 out by TiJttC. 

12 MR BARKE'lT: That was what Mr. Hermann, your 

13 own CEO said. 

14 JUDGE BOGEN: Okay. But I get back to the 

15 point I raised originally, how do you cross examination a 

16 witness about a publication or a document that he sayB 

17 he’s not familiar with and not aware of? How much further 

18 can you go? 

19 MR BARRETT: That’s right. 

20 MRSHEFFLER We just want to show his 

21 ignorance. Your Honor. We don’t need to read the document 

22 into evidence an cross examination. I think that’s what 

23 Mr. Upshaw was saying. We only want to point out that 

24 there were many people that were saying exactly the same 

25 thing as TIRC waa If he’s aware of it, Rns, he can 


937 

1 MR UPSHAW: There will be. 

2 JUDGE BOGEN: The objections as I recall were 

3 raised after yni began reading- 

4 MR. UPSHAW: I will quit that 

5 JUDGE BOGEN: - documents that are not in 

6 evidence and of which he said be had no knowledge. 

7 MR UPSHAW: I will quit that You’ve made me 

8 quit that anyway. Reluctantly, I will quit that per the 

9 Court’s order. 

10 JUDGE BOGEN: All right But I- 

11 MR UPSHAW: I do intend to get an him with 

12 the TTRC because he’s left a distinct impression with this 

13 jury. 

14 JUDGE BOGEN: I think you're entitled to aura 

15 examine him cm that suhject- 

16 MR UPSHAW: That we control TTRC. 

17 MR BAILEY: Before we go off the record I 

18 just want to straighten something out that's been 

19 bothering Mr. Riley and I, the other day whan we ware- 

20 MR BARRETT: Mr. Riley and me. 

21 MR BAILEY: And me. You asked both of us a 

22 question, and you asked-we were talking about 1968, and 

23 you said '68, that’s after American withdrew from the 

24 TTRC, and we both heard IT, Tobacco Institute, and those 

25 are two different organizations, I said "Right," Mr. Riley 
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1 MR UPSHAW: I don't know whether we will or 

2 not, but we are taking the position. Judge, that the guy 

3 is testifying, and he’s clearly testifying that all of the 

4 ads, all of the articles, TTRC, Trank Statement', taking 

5 our response to The New York Tunes* in. what was 

6 that,’76, '79, whenever it was that we took our ads out of 

7 there, he’s saying that, in effect, we controlled TIRC 

8 scientific advisory board and, therefore, the scientists 

9 to wham we gave the grants and that he didn’t find a 

10 single article that they had ever said that was pro 

11 tobacco, so to speak, that thdywere all anti the people 

12 that are against — are against smoking on that side of 

13 the controversy. 

14 1 don’t know how 1 can cross eiaminatian him 

15 on that unless I can get into the ITBC pretty deeply and 

16 find out whether or not he’s just saying whet, he thinks nr 

17 wh et h e r or not he’s actually got a historical re v ie w or 

18 review of those articles or those projects that HEC, SBA 

19 of TIRC sponsored, and if so, what they are and get into 

20 that rather deeply, and that’s what I -1 don’t intend to 

21 take a lot more time, but how can a guy any tint 

22 everything we said was slanted if he doesn’t know that 

23 everything we said was true. And how does he not know 

24 that everything we said in our ads and evezyUiing weren’t 

25 true unless he knows a rnnething Bhmit tlm wiai^ ifl ^ 
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1 literature and the scientific controversy and the 

2 scientific debate that was going on at the time? 

3 JUDGE BOGEN: I had to sustain the objections 

4 to what seems to me to be your attempt to put on same of 

5 your case in chief through this witness by saying and 

6 exhibiting to the witness, 'Are you familiar with this?" 

7 The guy says, *No.* And then you start to reed it to him. 

8 MR UPSHAW: This is a prominent person, when 

9 you sustained that objjectum, I was talking about the 

10 presidentelect of American medical association, who was 

11 saying in 1964 or 5 or 6, whenever that was, that there 

12 was a raging controversy and that it had not-in other 

13 words, this was in the popular madia- 

14 MR BARRETT: He said he’d never heard of the 

15 guy. 

16 JUDGE BOGEN: I think yrou’re entitled to ask a 

17 witness, for example. Isn’t it correct the president of 

18 the AMA said it has not been proven?* He can answer that 

19 question. What I don’t think is proper is for you to 

20 exhibit the article in which the man makes this statement 

21 and then tiy to get it into evidence. 

22 MR UPSHAW: I wasn’t trying — 

23 JUDGE BOGEN: I don’t think that's proper, and 

24 your colleague is nodding. 

25 MR UPSHAW: I didn’t mean to get it into 
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1 evidence. 

2 MR BARRETT: If it’s not in evidence, you 

3 on’t read it to the jury. 

4 MR UPSHAW: Let me say this. Judge, what Tm 

5 simply saying is ifhe disagreed with it, than I have to 

6 read it to him, *Do you agree that the AMA’s position was 

7 this," and if ho says no, then- 

8 MR BARRETT: He doesn’t know what tha AMA’s 

9 position is. 

10 MR UPSHAW: I know. Would it surprise you to 

11 say the head of the AMA said this. I*m not saying we’re 

12 going to do that In other words, would it affect your 

13 opinion if yoa knew what the head of the AMA said at that 

14 time. You know, you say that you don’t think they thought 

15 there was a co n trover sy. 

16 MR BARRETT: He didn’t say that Jim, you’re 

17 trying to make him - he’s not Dr. Buraes. He didn’t 

18 testify what Dr. Burnee testified to. 

19 JUDGE BOGEN: So far he’s acknowledged on 

20 cross eianiinatinn there was a cantruvaray about smoke and 

21 health in the euzfy’dOs, ’80s and early ’60s. 

22 MR UPSHAW: He has, but it was all slanted 

23 one side everything he’s come up with, yon know, anti 

24 tobacco. 

25 JUDGE BOGEN: Well, the man was tendered as an 
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1 expert in the fields cf advertising and marketing and the 

2 history of dgsratte advertising end marketing, end that’s 

3 what he’s generally testified about. 

4 MR BARRETT: Bight 

5 MR UPSHAW: He got deeply into TIRC. 

6 JUDGE BOGEN: Well, TIBC was involved in - 

7 MR UPSHAW: He says it was our child, so to 

8 speak, that we wan using It as an advertising-public 

9 relations deal. 

10 MR HARBETT: Get him to show that’s wrong. 

11 MR UPSHAW: Judge, Bruce just brought up the 

12 paint he’s right, that ifhe didn’t say that TIRC was 

13 doing fraudulent or we were doing fraudulent activities 

14 through TIRC, then that testimony should be stricken, all 

15 of his TIRC, I don’t know how we would have to do that 

16 JUDGE BOGEN: My understanding of his 

17 testimony was that it was farmed to give the puhlic the 

18 impression that srientifle research or inquiry was being 

19 made when, in fact, it was conducting a public relations 

20 mmjMifp, 

21 MR UPSHAW: It was a ruse. 

22 JUDGE BOGEN: That’s his testimony. Now, I 

23 don’t know what that has to do with what the AMA soys. 

24 MR BARRETT: Exactly, and that’s exactly 

25 right because he doesn’t know. 
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1 Q. So you don’t know what’s in this article; is 

2 that correct? 

3 A. I don’t recognize it, no. 

4 Q. Now, Doctor, I may have gotten a little afield 

5 this morning getting into the scientific and medical 

6 literature areas, and recognizing the fact that you are 

7 offered here as a marketing — advertising and historian 

8 of marketing and advertising, that’s all you’re here for; 

9 is that correct? 

10 A. That's correct. 

11 Q. You’re not here as a scientist, are you, sir? 

12 A. That’s correct 

13 Q, And you’re not here as a physician; is that 

14 correct, sir? 

15 A That’s correct 

16 Q. Now, I might have been operating this morning 

17 under a misunderstanding, and apparently you are what 

18 you’re offered as, and that is nothing more or less than a 

19 marketing and advertising witness; is that correct sir? 

20 A Yes. 

21 Q. In the history of marketing and advertising? 

22 A (Witness nods head affirmatively.) 

23 Q. That’s the reason you’re down here from 

24 Vancouver, right sir? 

25 A Yes, sir. 
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1 Q. Now, that I assume, means that you have not 

2 made a review of what the scientists or the scientific 

3 community or the physicians were saying or publishing 

4 about smoking and health in the 1950s; is that correct? 

5 A That’s correct 

6 Q. You were merely looking at marketing and 

7 advertising. 

8 A That’s correct 

9 Q. So then do you or do you not know what the 

10 scientific community was saying about the controversy of 

11 smoking and health or the hazards, the alleged hazards of 

12 smoking and health in the ’50s? Have you read and 

13 reviewed the scientific and medical literature in JAMA in 

14 the American Medical Associations, in Lancet, in the 

15 British Journal, have you done that? 

16 A Fve seen moat of the Surgeon General’s 

17 reports, which, in turn, review those literatures. 

18 Q. But you don’t know, do you, sir, what the 

19 scientific and medical community thought about the issue 

20 in 1963, do you? 

21 A No, for something like that, I would defer to 

22 an expert like Dr. Burns. 

23 Q. All right. Or some other historian on the 

24 subject; is that right? 

25 A Yeah, some other medical historian, yes. 
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1 Q. You didn’t look at that, actually, at all, did 

2 you, to see whether it was stacked up on one side or 

3 stacked up on the other side about the controversy, 

4 certain scientists say smoking is causing it, certain 

5 other scientists saying it hadn’t been proven, you don’t 

6 know who those people were, what organizations they 

7 belonged to, how many numbers were on each side. You 

8 haven’t done that research, have you, sir? 

9 A That’s correct 

10 Q. So if you haven't looked at that you can’t 

11 say whether The American Tobacco Company was telling 

12 people the truth or not about the smoking and health 

13 controversy in the ’50s, can you, sir, because you don’t 

14 know what the truth was about the smoking and health 

15 controversy. 

16 A Well, all I can say ia that materials 

17 presented by the TIBC were definitely a one-sided 

18 perspective. 

19 Q. Well, now, that is the Tobacco Industry 

20 Research Committee that we were a member of; is that 

21 correct? 

22 A That’s correct 

23 Q. What I’m saying here - and if you want to 

24 offer yourself now, I’ll be glad to go back to my outline 

25 because I’m sure the Judge will let me, and I will ask you 
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1 all these questions about the scientific controversy which 

2 I don’t think now you know anything about. I think you’ve 

3 told us that because you didn’t do a comprehensive review 

4 of those, right? 

5 A That's correct 

6 Q. So let me ask that question again, then, and 

7 just give me a yes or no, and you can explain it all you 

8 want to from there. If you haven’t looked at the 

9 scientific and medical issues that were being debated and 

10 that were involved in the controversy, ’53, '54, '55, you 

11 know what I mean, the era, then you can’t sit here today 

12 and tell us whether or not the position of The American 

13 Tobacco Company, whether we were telling the people the 

14 truth or whether we were hiding something from them or 

15 whether we were telling them an untruth, can you, sir, you 

16 can merely tell them what the advertisement said to you. 

17 A That’s correct 

18 Q. Now, you have no basis, in all honesty and 

19 fairness, Dr. Pollay, for saying that anything that The 

20 American Tobacco Company told the public back during that 

21 period, the ’50s, you have no basis for telling these 16 

22 people that anything my client told the American public 

23 during the ’50s was scientifically wrong, do you? You 

24 can’t tell them that, can you? 


25 A That’s correct I can only affirm that it was 
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1 one-aided through the presentation of one side of the 

2 controversy. 

3 Q. How do you know if you didn’t read both 

4 sides? How do you know? You just sat here and told us 

5 you haven’t read the scientific literature. How do you 

6 know there wasn’t a hundred over here saying, "Yes, it 

7 causes it," and a hundred over here saying, "No, it didn’t 

8 cause it"? How did you balance it out that it was 

9 one-sided? 

10 A. Because everything I saw from the Tobacco 

11 Industry Research Committee represented one aide. It was 

12 not the critical side. It was only the apologetic side. 

13 Q. What you’re saying is, then, that the research 

14 done by the TiKC is a captured or a pawn-type research of 

15 The American Tobacco industry, and everything the TIRC or 

16 the Scientific Advisory Board or the grantees, the 

17 scientific grantees in the fmest universities in the 

18 world that did the actual research, that we somehow 

19 controlled them and slanted it all our way. Is that what 

20 you’re saying? 

21 A. No, what Fm saying is that those studies that 

22 were given publicity through the public relations effort 

23 were all favorable to the industry. 

24 Q. Well, do you know whether — you’re talking 

25 about Hill and Nolton there? 


944 

1 A. Yes, the agents for the TIRC. 

2 Q. The PR people. Were the articles and the 

3 things that were published allegedly coming from TIRC and 

4 being furnished to the popular press, that is the radio, 

5 the newspaper, was the main media back then, probably, 

6 were they right or wrong? Can you say whether they were 

7 scientifically correct or incorrect? You don’t know, do 

8 you? 

9 A. All I’ve said is that it’s one-sided, this 

10 controversy. 

11 Q. But was the side that was being given right or 

12 wrong, you don’t know, do you? 

13 A. That’s correct, I don’t know. 

14 Q. For all you know, The American Tobacco Company 

15 - you’re not a scientist, the Judge has limited me. I 

16 can’t ask you about scientific things. For all you know, 

17 The American Tobacco Company, the Tobacco Industry 

18 Research Committee, TIRC, they keep hearing this, was 

19 telling the absolute truth about the question concerning 

20 causation, lung cancer and smoking for all you know; isn’t 

21 that correct? 

22 A- That's not my personal opinion, no. 

23 Q. I didn’t ask you that. I said what you know, 

24 not ynur opinion. 

25 A. That’s correct 
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1 Q. You don’t know, do you? You’re saying you 

2 just got one side of it? 

3 A. That’s right 

4 Q. You’ve mentioned this ’Loose Talk* thing here 

5 earlier on. I believe it’s one of these up here. 

6 MR.BARRETT: lBlAandB. 

7 MR. UPSHAW: I think it’s two pagBs, isn’t it 

8 Buck? 

9 MR. BARRETT: Yeah. 

10 JUDGE BOGEN: Did you mean to introduce - 

11 MR BARRETT: Thafs what I was going - 

12 JUDGE BOGEN: Did you mean to introduce 131 

13 and 131A and 181B? 

14 MR BARRETT: Yea, I did, and I forgot to, and 

15 I gueas before Mr. Upahaw exhibits them to the jury, Til 

16 go ahead and do that 

17 MR UPSHAW: Aren’t they really one document 

18 Buck? 

19 MR BARRETT: Well, it’s just earner to do it 

20 that way. 

21 JUDGE BOGEN: Let them be received. 

22 Q. (By Mr. Upshaw) Mr. Barrett asked you about 

23 those this morning. Do you recall that? 

24 A. Yea, I da 

25 Q. And not being a scientist or a medical doctor 
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1 and not being a historian of the scientific or medical 

2 literature when this release was released on November the 

3 26th, 1963, you can’t tell this jury whether it’s 

4 truthful, not truthful, inaccurate or what, can you? You 

5 can just give us your opinion that it’s one-sided; is that 

6 correct, sir? 

7 A Yes, that was their opinion, and there were 

8 many others who held a contrary opinion that it was 

9 injurious to health. 

10 Q. And weren’t we entitled to hold this as our 

11 opinion? 

12 A Yea, but it's my view you were also 

13 responsible to look into the allegations and treat those 

14 seriously. 

15 Q. Did we? Do you know? 

16 A Not that I know of. 

17 Q. Have you looked in - you don’t know, do you? 

18 A No. 

19 Q. But if we were entitled to hold this as our 

20 opinion, because there was a debate and a controversy, you 

21 know, that you’ve already said that, haven't you, sir? 

22 There are two sides to a controversy or debate, aren’t 

23 there? 

24 A Yes. 

25 Q. Well, in good faith, we’re entitled to have 
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1 our side of the debate that it has not been proven; is 

2 that correct, sir? 

3 A. You’re entitled to that opinion, yes. 

4 Q. And the other scientists that apparently would 

5 be on the side you favor would be indicating, Tes, we’ve 

6 come up with studies that prove a strong association 

7 between smoking and health;' isn’t that correct, sir? 

S A. Yea. 

9 Q. So there’s nothing untrue about our statement 

10 here, our press release, is it? It’s just our opinion, 

11 isn’t it, in 1963? 

12 A. Yee, it’s still your opinion. 

13 Q. It still hadn’t been proven scientifically in 

14 the laboratory, has it? 

15 A. Scientific, you mean in the laboratory? 

16 Q. Yes, sir. 

17 A. I think if s been proven to the satisfaction 

18 of most of the sdentific community. 

19 Q. Just answer me, if you will, sir. I’m asking 

20 you if it’s been proven by the old, recognized scientific 

21 methods of debate? 

22 MR. B ARR ETT: If it please the Court, we 

23 object, outside the expertise. 

24 MR. UPSHAW: He doesn’t know, of course. 

25 JUDGE BO GEN: I think that objection is well 
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1 taken and will be sustained. 

2 Q. (By Mr. Upshaw) What we’re talking about, 

3 though, sir, you say it still hadn’t been proven or 

4 whatever. Of course, we’re talking about, aren’t we, the 

5 1960s; we’re talking about 1963; we’re talking about what 

6 was known or what wasn’t known in the scientific and 

7 medical community in 1963 and what our position was on 

8 it. That’s what we’re doing there, aren’t we? 

9 MR. BARRETT: May it please the Court, we 

10 object to the repetition of this. It’s been clearly 

11 established. This - Dr. Pollay was - is an advertising 

12 and marketing expert Dr. Burns was our scientific and 

13 medical expert, and they should have asked these questions 

14 of Dr. Burns if they’d wanted to know some answers to 

15 this. He said he doesn’t know, and it’s repetitious, and 

16 all he can say is, 1 don’t know,” and I olyect to it 

17 MR UPSHAW: Do you stipulate that he doesn’t 

18 know anything about - 

19 JUDGE BOGEN: Counsel, Pm going to ask you to 

20 reframe your question. You’ve asked him is what we’re 

21 talking about, the ’60s, and quite obviously, that's what 

22 we’re talking about but what is your question? 

23 MR UPSHAW: He just said that was our opinion 

24 up in the ’90s, or to this present date. Your Honor. I 

25 was getting — 
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1 MR BARRETT: You Baid that - may it please 

2 the Court? 

3 JUDGE BOGEN: Just a minute, Counsel. 

4 MR UPSHAW: - and I was getting back to the 

5 ’50s and early ’60s. 

6 JUDGE BOGEN: Ask the question. 

7 Q. (By Mr. Upshaw) I’m saying in the’60s and 

8 early ’60s, and at the expense of being redundant or maybe 

9 repetitious, I don’t mean to be but just get us back on 

10 track, there was a controversy, there was a debate in the 

11 scientific and medical community about causation between 

12 smoking and lung cancer, right, was it? 

13 A. About causation. There’s evidence about 

14 association, but the specifics of causation ware being 

15 debated. 

16 Q. And the people, if you know about the 

17 scientific literature, which you’ve told me you don’t 

18 know, it was the epidemiologists who, through association 

19 and counting, were trying to prove causation. Do you know 

20 that or not? 

21 MR BARRETT: Object to that 

22 JUDGE BOGEN: Overruled. You may answer. 

23 A. It wasn’t just by epidemiologists by that 

24 time, also laboratories painting mice with the tars from 

25 cigarettes that caused cancer in rets. 
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1 Q. (By Mr. Upshaw) Were there any laboratory 

2 studies involved in halin g whole tobacco smoke? 

3 A. At that time, I don’t knew. 

4 Q. You're talking about shaving rats and - or a 

5 mice’s behind and painting it with tobacco tar, right? 

6 A. Tm just clarifying there weren’t epidemiology 

7 studies. 

8 Q. Let’s talk a little bit about the "Frank 

9 Statement' now. You had quite a bit to talk about that 

10 earlier. You have identified this as a press release that 

11 the TIRC put out on January the 4th, 1954; is that 

12 correct, sir? 

13 A. No, that’s not correct I identified it as an 

14 advertisement that they took out on that date. 

15 Q. Okay. 

16 A. They paid for the space. 

17 Q. Well, correct me. I thought it - it makes no 

18 difference. It is a whole page advertisement that they 

19 took in about 440 newspapers on January the 4th, 1964; is 

20 that correct, sir? 

21 A. That’s correct. 

22 Q. And it involved all or The American Tobacco 

23 industry with the exception of L & M; is that correct, 

24 sir? 

25 A. That’s correct. 
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1 Q. And you made shrift of the fact that we are 

2 first on the list, you said maybe it’s because of 

3 alphabetically. You have no reason to argue the line-up 

4 here and the order they’re in the line-up, do you? 

5 A. No. 

6 Q. It doesn’t give it any more emphasis one way 

7 or another, does it? 

8 A. No. 

9 Q. Now, let me ask you some questions about this, 

10 and in as much as you’re -- we want to keep in mind you’re 

11 not a scientist or a doctor, you’re a marketing man, 

12 Professor, right? 

13 A. Uh-huh, 

14 Q. You can’t nod yes. Is that yes? 

15 A. Yes, we had established that several times. 

16 Q. Recent reports on experiments - can you see 

17 me? I’m sorry. "Recent reports on experiments with mice 

18 have given wide publicity to a theory that cigarette 

19 smoking is in some way linked with lung cancer in human 

20 beings." That’s the first entire paragraph of the "Frank 

21 Statement;" is that correct? 

22 A. That’s correct 

23 Q. And on the second paragraph, we brag, don’t 

24 we, the tobacco industry says, "Although conducted by 

25 doctors of professional standing* - in other words, we’re 


1 not bad-mouthing the doctors who did that are we? 

2 A. No. 

3 Q. We’re admitting that they’re reputable 

4 scientists of good standing; is that right? These 

5 experiments are not regarded as conclusive in the field of 

6 cancer research; that was absolutely true, wasn’t it? 

7 A. Well, it was certainly your opinion that they 

8 were inconclusive. 

9 Q. It was half or more of the scientists in the 

10 world, scientific community, that it was not true or 

11 conclusive, wasn’t it, sir? Causation wasn’t conclusively 

12 proven in January, 1954, was it? 

13 A. I can’t attest to your half figure. I don’t 

14 know where you get that from. 

15 Q. Do you know what the word conclusive means? 

16 A You mentioned half. I don’t have the 

17 knowledge to affirm or deny that 

18 Q. Answer this for me, will you? Good doctors, 

19 in good standing, these experiments are not regarded as 

20 conclusive in the field of cancer research. Isn’t that 

21 accurate? Isn’t that true in January of 1954? 

22 A Well, it’s clearly true in the eyas of the 

23 research committee in recommending people. I don't know 

24 whether it was true for everyone. I just don’t know. 

25 Q. "However, we do not believe that anv serious 
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1 medical research, even though its results are 

2 inconclusive, should be disregarded or lightly 

3 dismissed.' That’s a good statement, isn’t it? 

4 A Uh-huh. 

5 Q. In other words, no matter what this guy over 

6 here, maybe fay himself who’s got him some research going 

7 and says he thinks it’s conclusive, we shouldn’t just 

8 disregard that or lightly over look it, should we? 

9 A No. 

10 Q. It’s a very true statement, isn’t it? 

11 A Yes. 

12 Q. At the same time, "We feel it’s in the public 

13 interest to call attention to the fact that eminent 

14 doctors and research scientists have publicly questioned 

15 the claimed significance of these experiments.* That is 

16 entirely true, isn’t it? Eminent physicians and 

17 scientists were questioning it, weren’t they? 

18 A I can’t speak to their eminence. I mean, 

19 nytin, I think Dr. Burns is the one you ahould have asked 

20 about that 

21 Q. Well, let’s say they were with - let’s say 

22 the Surgeon General of the United States, people like 

23 that Let’s say the National Cancer Institute, the 

24 American Cancer Society, people like that they have 
\2S eminent scientists, don’t they? 
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9 

10 


A Yes. 

Q. If they were questioning the claimed 
significance of these experiments, that would give some 
weight to questioning it wouldn’t it? 

A Yes. 

Q. 'Distinguished authorities point out that 
medical research of recent years indicates many possible 
8 causes of lung cancer.” True? 

A Yes. 

Q. Well, we hadn't told a lie yet have we? 

11 What’s wrong with this statement so far? Vail made a 

12 big deal of this statement this morning. This, in fact •• 

13 let me just without going through it "We accept an 

14 interest in people’s health as a basic responsibility 

15 paramount to every other consideration in our business. 

16 We believe the products we make are not injurious to 

17 health." 

Now, is that a true statement or an untrue 
statement? 

A I believe it's untrue that you accepted the 
public’s health as your paramount consideration. T think 
the fiMtiMi health of the firm is the paramount 
consideration. 

Q. How do you know that? 

A Just by watching the performance over the 


18 

19 

20 
21 

122 

23 

24 
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1 yean. 

2 Q. "We believe the products we make are not 

3 injurious to health." Didn’t we have a right to believe 

4 that on January the 4th, 1964, the date that we put this 

5 out, "A Frank Statement to the Public?" Weren’t there 

6 many eminent, big scientists, big scientific organizations 

7 all over the world who agreed with that? 

8 A. That you had a right to - 

9 Q. "That we believe our products are not 

10 injurious to health." That’s the one that Mr. Barrett 

11 read so strongly to the jury. 

12 A. Bight, I believe you had that right to that 

13 opinion, but also a responsibility to take seriously the 

14 studies that were indimtjng otherwise. 

15 Q. How do you know we weren’t taking them 

16 seriously? You don’t know anything about what our 

17 scientific community was doing, do you? 

18 A. That’s oorrect 

19 Q. You’re an advertising and marketing man. 

20 They’ve restricted that to us with you, right? 

21 A. That's correct 

22 Q. You keep telling us we should ask Dr. Bums 

23 that, right? 

24 A. That’s correct 

. 25 Q. Now, let me look at some more of these "Frank 
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1 Statement" documents here. "Distinguished authorities 

2 point out" and this is in bold print isn’t it sir? 

3 A. Yes. 

4 Q. 1, 2, 3 and 4, that "Medical research of 

5 recent years indicates many possible causes of cancer," 

6 and we’ve already agreed on that one, right? 

7 A. Yes. 

8 Q. Number 2, "That there is no agreement among 

9 the authorities regarding what the cause is." They were 

10 arguing about that debating about that there was a 

11 controversy about that correct? 

12 A. That’s correct 

13 Q. "Among the authorities," that is the 

14 scientific and medical authorities, right? 

15 A. Bight 

16 Q. Not the marketing and advertising experts, 

17 right? 

18 A. Bight 

19 Q. "That there is no proof that cigarette smoking 

20 is one of the causes." Do you disagree with that? 

21 A. No, but it hinges upon the definition which 

22 can constitute proof. 

23 Q. Of causes, also, right? 

24 A. Yeah. 

25 Q. Because at that time, causation had not been 
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1 proven or no one claimed it had been proven, did they, 

2 conclusively? 

3 A. That’s correct. 

4 Q, "That statistics purporting to link cigarette 

5 smoking with the disease could apply with equal force to 

6 any one of the many other aspects of modem life. Indeed, 

7 the validity of the statistics themselves is questioned by 

8 numerous scientists." Absolutely true, isn’t it? 

9 A. No, I do not believe that the phrase "Could be 

10 applied with equal farce" is true. I think there was mare 

11 condemning evidence with respect to cigarette smoke than 

12 other possible causes. 

13 MB. UPSHAW: Judge, if he’s going to say he 

14 knows what the scientific proof was, I might have to ask 

15 you to let me get back into the National Cancer Institute, 

16 the AMA, the JAMA journals, all the things that he can’t 

17 argue with, and yet he’s sitting here now saying he knowB 

18 what the weight of scientific proof was. He doesn’t, I 

19 don't think. 

20 JUDGE BO GEN: LefB don’t argue your case at 

21 this point, Mr. Upshaw. 

22 Q. (By Mr. Upshaw) Are you going to tell me you 

23 know what the scientific weight was January 1st of 1964? 

24 A I was trying to be responsive to your 

25 inquiries. 
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1 MR. UPSHAW: Well, answer it then. The 

2 statistics purporting to link cigarette smoking with 

3 disease-" 

4 MR BARRETT: May - 

5 Q. (By Mr. Upshaw) "Could apply with equal force 

6 to any one of the aspects of modem life? 

7 "MR BARRETT: May it please the Court? 

8 Q. (By Mr. Upshaw) Is that true or not? 

9 JUDGE BOGEN: Just a minute. 

10 MR BARRETT: This witness does not have the 

11 expertise to say what the scientific community knew, whan 

12 they knew it, whether or not there was controversy, 

13 whether or not it was’63,’54,’55. He has said that 

14 repeatedly. He’s not offered for that. We put Dr. Burns 

15 on for that, and we put this witness on to say what the 

16 tobacco company did, and that's what this man knows, and 

17 he doesn’t know this other thing. They were afraid to ask 

18 Dr. Bums these questions because he knew about it. 

19 MR UPSHAW: Talk about arguing your case, 

20 Your Honor, 

21 JUDGE BOGEN: Fm going to ask Mr. Barrett not 

22 to argue his case, either. I'm going to sustain the 

23 objection to the question. You’ve asked him, in effect, a 

24 negative to deny that what the debate was about He has 

25 confirmed that he is not a scientist You’ve made that 
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1 point about 30,000 times, so let's get on to something 

2 else. 

3 MR. UPSHAW: I agree with Mr. Barrett that 

4 he’s not a saentist. I agree with all that I Just 

5 don’t understand how I can’t ask him how he knows the 

6 weight of scientific - who’s aUmting what at that time 

7 lmieaa he is an expert in the scientific - 

8 JUDGE BO GEN: Because he wasn’t tendered as an 

9 expert in that field. 

10 MR. UPSHAW: Well, he’s rendering opinions on 

11 it 

12 JUDGE BO GEN: Well, 1 don't know that he’s 

13 offered any opinions on that subject either. 

14 Q. (By Mr. Upshaw) Let me ask you this about the 

15 "Frank Statement’, and we’ll be getting off of it You 

16 inferred, or at least I think you directly told the jury 

17 this morning, and we have a transcript that in your 

18 judgment my client The American Tobacco Company, was not 

19 cooperative with the Public Health Service when we issued 

20 this "Frank Statement" Do you recall that? You didn’t 

21 think we were cooperating too much with the Public Health 

22 Service? 

23 A I don’t remember singling out one agency, but 

24 I do remember disagreeing with the assertion here that 

25 they were — had been and would always be cooperative with 
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1 people that were trying to advance the public health. 

2 Q. Did you conduct any individual research, 

3 Dr. Pollay, to determine whether American Tobacco Company 

4 had been or had not been cooperative? Do you know? 

5 A I know only the history of their conflict with 

6 the Federal Trade Commission in the 1940s and their 

7 subsequent reaction to the Surgeon General reports over 

8 the last 26,30 years. 

9 Q. Would evidence of that cooperation, if there 

10 was any, make any difference to your opinion anyway? 

11 A Well, some evidence would certainly influence 

12 my opinion, but the claim is that they always had and 

13 alwayB will, and I don’t believe that it was the case. 

14 Q. Aren’t you aware, sir, if you are aware of 

15 anything that was going on about cooperation between us 

16 and Public Health Services, weren’t you aware that we 

17 cooperated with the U.S. Public Health Service, and that’s 

18 one of the Surgeon General of the United States’ 

19 organizations, that we cooperated in a major health study 

20 of its employees back at that time? It’s a study done by 

21 Drs. Baum and Hill — Dorn and Baum. You’re not aware of 

22 that? 

23 A No, Pm not familiar with that study. 

24 Q. Isn’t it true, sir, you did refer quite a bit 

25 this morning to talk quite a bit about the ultimate 1964, 
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1 the year the bombshell hit, the 1964 Surgeon General’s 

2 report, isn’t it true that that report, the 1964 Surgeon 

3 General’s report, acknowledged support by the Tobacco 

4 Industry Research Committee? 

5 A I don’t know. I assume that it is the case. 

6 Q. Isn't it true that in the’64 Surgeon 

7 General’s report, they acknowledged with gratitude and 

8 deep appreciation the substantial cooperation and 

9 assistance of the T1KC and The American Tobacco Company in 

10 arriving at this report? 

11 A They may have, I assume byyrur question, they 

12 did. 

13 Q. Let me show you this so you’ll be sure. May I 

14 approach the witness. Your Honor? 

15 JUDGE BOGEN: Yea, air. 

16 Q. (By Mr. Upshaw) You do recognize this as the 

17 ’64 report, don’t you? 

18 A Yes. 

19 Q. The one on smoking and health. In the forward 

20 here, or ever how you pronounce that word, let me quote 

21 this. Tew medical questions have stirred such public 

22 interest or created more scientific debate than the 

23 tobacco health controversy. The interrelationships of 

24 smoking and health undoubtedly are complex. The subject 

25 does not lend itself to easy answers." Is that a direct 
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1 quote? 

2 A That’s a direct quote. 

3 Q. So, in other words, in '64, even when they 

4 were coming out with this report, they’re acknowledging 

5 this terrible controversy that had been going on in the 

6 1950s, aren’t they? 

7 A Yes. 

8 Q. And they hopefully think they’ve resolved it, 

9 don’t they? 

10 A Yes. 

11 Q. With this report You have the table of 

12 contents, and then you have the acknowledgments. "During 

13 the study, the advisory committee on smoking and health 

14 has had the constant support of individuals, groups and 

15 institutions throughout a broad range of professional and 

16 technical occupations. In many cases, these contributions 

17 of these individuals out involve considerable personal 

18 professional'and financial sacrifice. In every case, the 

19 contributions lessen the burden of the committee and 

20 increase the authority and completeness of the report. In 

21 this face, it’s impossible to assign priorities." 

22 MR. BARRETT: Msy it please the Court? I’ve 

23 tried not to be disruptive. Mr. Upshaw is reading from 

24 something that’s not in evidence that Dr. Pollay didn’t 

25 disagree with. He said, "I assume that’s right* I 
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1 thought be was going to show the thing where he said 

2 American Tobacco Company cooperated. That’s fine, but him 

3 just to sit there and read and read and read, we object to 

4 it It’s not proper. 

5 JUDGE BO GEN: Overruled. You may proceed. 

6 Q. (By Mr. Upshaw) Where was I, Doc? Going on 

7 with the - "It’s impossible to assign priorities, special 

8 emphasis to individual contributions or contributors. The 

9 committee does acknowledge with gratitude and deep 

10 appreciation and with sincere apologies to any individuals 

11 inadvertently omitted, the substantial cooperation and 

12 assistance of the following" - and it names, oh, 40 or 

13 50, maybe even a hundred or more organizations. Among 

14 them is The American Tobacco Company in New York, New 

15 York; is that correct? 

16 A. Yee. 

17 Q. And The Tobacco Institute Research Committee 

18 in New York, New York; is that correct, sir? 

19 A. That’s correct 

20 Q. So the Surgeon General was thanking us in 1964 

21 for our cooperation and help, scientifically and 

22 otherwise, in arriving at his report giving causation to 

23 smoking and health; is that right? 

24 A. That's correct 

25 Q. Doctor, I want to ask you a few questions 
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1 about TIRC. You’ve accused, if I understood you 

2 correctly, the TIRC - and the jury I know understands 

3 what we’re talking about The Judge got tired of us back 

4 in chambers a moment ago using so many initials, but TIRC 

5 is always the Tobacco Industry Research Council. I’m 

6 messing up myself. 

7 JUDGE BO GEN: Committee. 

8 MR. UPSHAW: The committee or whatever. I 

9 don’t know myBelf, Judge. 

10 Q. (By Mr. Upshaw) Doctor, if I understood you, 

11 you are accused of pointing the Finger at TIRC of sending 

12 documents out or deluging, putting a deluge of documents 

13 with doctors and scientific articles about smoking and 

14 health in the’50s, That’s who you say they were sending 

15 the articles out to, right, doctors, scientists, 

16 researchers? 

17 A. Well, of course, editors and producers of 

18 radio and television news and stuff. 

19 Q. And you’ve indicated or argued to the jury, 

20 haven’t you, sir, that those articles in some way 

21 influence the medical community; is that right, or the 

22 scientific community? 

23 A. Yes, that was a one-sided presentation of 

24 material designed to exaggerate the nature of the 

25 co n tro versy . 
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1 Q. Let me see if I can figure out what you’re not 

2 saying. You’re not saying that these materials from the 

3 TIRC were false, are you? You’re not saying they were 

4 false, are you? 

5 A. That’s correct 

6 Q. Correct me, and you’re not saying they were 

7 false; right? 

8 A That’s correct. 

9 Q. And you certainly are not attempting to tell 

10 this jury that they were not written by reputable, eminent 

11 scientists in their field; is that correct, these articles 

12 by TIRC? 

13 A Well, the prase releases would be written by 

14 the public relations people, that to which they referred 

15 would be to adantific - 

16 Q. Which were scientific articles that they were 

17 referring to were the articles that were written by 

18 reputable scientists around the country, around the world 

19 at that time; is that correct? 

20 A That’s correct. 

21 Q. And again, you’re not saying that these 

22 articles - you’ve said you’re not saying they’re false, 

23 you’re not saying they were trumped up? You know what 

24 that words means, you’re not saying that, are you? 

25 A No. 
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1 Q. You’re not telling this jury that the medical 

2 community in America or the scientific community in 

3 America was not reading articles on smoking and health in 

4 reputable scientific journals in the 1960s, are you? 

5 A No. 

6 Q. They weren’t getting knowledge from TIRC. 

7 Hopefully the doctors and scientists in America were 

8 reading articles on smoking and health controversy in the 

9 ’50s. You agree they were doing that, don’t you? 

10 A How many they would read would depend upon 

11 their role. The person in a scientific research situation 

12 would likely read more than someone in a private practice 

13 or someone working behind the desk in a newspaper. 

14 Q. Let me ask you this: Are you telling these 

15 ladies and gentlemen that the medical and scientific 

16 community in the United States, upon getting literature 

17 from the TIRC, are you telling them that they make up 

18 their minds or made up their minds back then on this 

19 controversy by counting --1 got 10 over here that says 

20 the controversy has not been settled and five over here 

21 that says it has, or did they read the documents, do you 

22 know? 

23 A No, I did not say that they made up their 

24 minds by counting. What I am saying is that they were 

25 receiving a large volume of one-sided representations from 
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1 the industry and people like news editors and production 

2 news people and radio and television would have their 

3 judgments influenced by that process because of how much 

4 material they were receiving. I don’t think they took a 

5 literal count and said, "6 to 1,* or anything like that 

6 Q. Well, you indicated that we were organized and 

7 we were getting the documents out to them, and the clear 

8 inference there is that we were over — we were just 

9 drowning them with documents and that - don’t you agree, 

10 sir, that doctors and other professionals, or at least I 

11 want they would, don’t you agree, make up their minds 

12 based on what the science says and not on the number of 

13 articles they get? Isn’t that what a doctor or scientist 

14 is supposed to do? 

15 A. A news editor or a private practioe physidan 

16 would make up their minds depending upon what they had 

17 been exposed to, and the fact that they’re exposed to a 

18 large volume of stuff supporting the indu stry wo uld 

19 necessarily be as their perceptions about the true nature 

20 of the con t r oversy, all of that 

21 Q. I don’t recall adding news editors in the 

22 question, but I asked you about doctors and scientists. 

23 And wouldn’t we hope that our doctors and scientists make 

24 up their minds on the science and the content of the 

25 article rather than the number of articles they get; 
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1 wouldn’t we hope that? 

2 A. Yes, and the articles they WHre being exposed 

3 to were the articles in favor of the industry. 

4 Q. Oh, the press, you’re telling us it wasn’t 

5 being reported in the popular press back at this time, the 

6 controversy that the other side of the story was not being 

7 reported? 

8 A. I didn’t say that 

9 Q. Well, then they were getting both sides, 

10 weren’t they, Doctor? 

11 A. All I’m saying is that the volume of the 

12 material coming across their desk was-they wen getting 

13 a stacked deck, that they were getting material from the 

14 industry in great volume. 

15 Q. Well, I don’t guess I’ll ever get an answer to 

16 the question as to whether or not doctors and scientists 

17 read them and pay attention to the science and whether or 

18 not they’re valid or not or whether or not they counted 

19 them like you indicated. We’ve got a stack over here and 

20 a stack over here, so this has got to be right. That’s 

21 not what doctors and scientists do, is it, sir; they’re 

22 not a bunch of charlatans? 

23 A- I did not suggest they were charlatans, nor 

24 did I suggest they were making decisions by counting. Tm 

25 only suggesting that their perception of the nature of the 
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1 conflict would be influenced by the volume of material 

2 they were receiving representing the two sidee of the 

3 c on troversy . 

4 Q- You can’t tell these ladies and gentlemen, can 

5 you. Doctor, that American’s side of the story back in the 

6 '60s is represented by TIRC to the public, that our side 

7 - you cannot tell them that our side was false, can 

8 you? You don’t know. 

9 A. That’s oarrect 

10 Q. You don’t know anything about the medical and 

11 what science was saying with respect to smoking and health 

12 in the ’60s actually, do you? 

13 MB. HAHBETT: Mayit please the Court, we 

14 object a^in. 

15 JUDGE BOGEN: He’s already answered that 

16 question. 

17 Q. (By Mr. Upshaw) You haven’t bothered, though, 

18 to look at that literature to learn what these reputable 

19 scientists were saying about smoke and health, are you, 

20 sir? 

21 MB. BAHHETT: Object to that as being 

22 argumentative, outside his area of expertise. 

23 JUDGE BOGEN: He’s answered that question, 

24 too. Let’s go to something else. 

25 Q. (By Mr. Upshaw) Didn’t you tell the jury that 
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1 the research by the TIRC was irrelevant to smoking and 

2 health this morning? 

3 A I don’t remember saying it in exactly those 

4 words, but I may have said something along those lines. 

5 Q. Well, I represent to you that you did say that 

6 at page 67, line 17 of our documents this morning. I 

7 don’t have it with me now. Here’s an answer you gave: "I 

8 haven’t seen the criteria on the application, but judging 

9 by the output all the money seemed to be toward things 

10 that would be favorable to the industry or in some cases, 

11 this was irrelevant to the basic issue of smoking and 

12 health.” Was that so or was that not so back in the ’60s? 

13 A. Yes, that’s what I said. 

14 Q. Do you know, sir, what the head of the 

15 National Cancer Institute thought about that question back 

16 in the ’60s? 

17 A. No, I do not 

18 Q. Even though - do you even know who the head 

19 of the National Cancer Institute was? 

20 A. I don’t - 

21 Q. Have you heard of Dr. Heller? 

22 A. No, 1 do not 

23 Q. You’d agree with me, wouldn’t you, I assume, 

24 Dr. Pollay, that the head of the National Cancer Institute 

25 would be a lot qualified - a lot better qualified to 
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1 assist the validities - the validity of the studies on 

2 smoking and lung cancer than either you would be or I 

3 would be; is that correct? 

4 MB. BARRE'lT: If it please the Court, he's 

5 already testified that he has no way at all to do it, that. 

6 he’s not tried to do it, and they've asked that question 

7 400,000 tunes. 

8 MB- UPSHAW: I have not. I'm going to ask one 

9 or two more questions. My intent is about NCI, and be 

10 gone from it 

11 JUDGE BOGEN: Overruled. Goahiad. 

12 Q. (By Mr. Upshaw) My question there is: You 

13 would agree, I assume, with me that the head of the 

14 National Cancer Institute in the ’50s was a lot better 

15 qualified to assess the validity of studies on smoking and 

16 lung cancer than you are or I am; is that correct sir? 

17 A. Yee. 

18 Q. And Dr. Heller, who I represent to you was the 

19 head of NCI, do you know whether or not that he was of the 

20 opinion that the TIRC - 

21 MR. BARRETT: Objection. May it please the 

22 Court he wants to, you know, say what Dr. Hellar said. 

23 He said he doesn’t even know who Dr. TTalW is and doesn’t 

24 know what his opinions were, and that’s the end of that 

25 JUDGE BOGEN: Overruled. Go ahaad, fjiunmi 
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1 Q. (By Mr. Upshaw) The reason I’m asking you 

2 that is I want to know whether or not it would affect your 

3 opinion of TIRC if the head of the National Cancer 

4 Institute said that "The TIRC was sponsoring valid 

5 fundamental research into the cause of cancer," what 

6 Dr. Heller said. Do you disagree with that? 

7 A. What date was that? 

8 Q. In the ’50s. I think the date of that was in 

9 a congressional hearing before Congress in 1957. 

10 A. Well, I’d have to take his ward for it because 

11 there had been no results from the TERC research presented 

12 to the puhlic yet at that stage. 

13 Q. Would it make a difference in your opinion if 

14 you looked and actually saw what the reputable scientists 

15 were saying back then, including Dr. Heller, the American 

16 Cancer Institute? You haven’t looked, have you? 

17 A. No. 

18 Q. Isn’t it true, sir, that TIRC - you 

19 understand that TIRC, the Tobacco Industry Research 

20 Committee, issued its first report in 1956; is that 

21 correct, sir? You knew that, didn’t you? 

22 A. No, I didn’t. I was under the impression that 

23 it was no report of their own research. Is that what 

24 you’re talking about, their own research? 

25 Q. No, this is scientific -* do you know the TIRC 
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1 organized a Scientific Advisory Board? You understand 

2 that, don’t you? 

3 A. Yes. 

4 Q. And the Scientific Advisory Board was made up 

5 of some of the preeminent professors and scientists in 

6 medical schools all over the United States, weren’t they, 

7 sir? 

8 A Yes. I don’t know all af them, but I know the 

9 leader, Little. 

10 Q. He was a preeminent scientist in his time, 

11 wasn’t he, sir? Clarence Cook Little? 

12 A In his time, yea 

13 Q. And he was the chairman of this board? 

14 A Yes. 

15 Q. And professors from Cornell and Pennsylvania, 

16 University of California, South Carolina, Johns Hopkins, 

17 Harvard, those are pretty good schools, aren’t they? 

18 A Yee. 

19 Q. And are those people that are capable of being 

20 bought by The American Tobacco Company or controlled by 

21 The American Tobacco Company, these eminent scientists 

22 that were on this Scientific Advisory Board? 

23 A I can’t speak to that I doubt it 

24 Q. You wouldn’t think so. You’d hope not 

25 wouldn’t you? 
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1 A They’d been employed. I don’t know what you 

2 mean by "bought". 

3 Q. Were they employed; were they being paid? 

4 A I think Mr. Little was being paid. I don’t 

5 know for certain. 

6 Q. Okay. So all these heads of these departments 

7 at some of the finest universities in the world, we’ve got 

8 control of them, right? Is that what you’re telling this 

9 jury? 

10 A No. 

11 Q. You’re not telling them that, are you? 

12 A That’s correct 

13 Q. These were people of integrity as far as you 

14 know, weren’t they, sir? 

15 A That’s correct 

16 Q. And you know that the way the research was 

17 done that these people didn’t do it. If you were a young 

18 scientist say at Harvard or at Johns Hopkins, and you 

19 wanted a grant to do a scientific research project, you 

20 would present your paper to the Scientific Advisory Board, 

21 and if they thought your paper was worthy or your subject 

22 was worthy, they would grant you money to do your 

23 research. Isn’t that exactly what this was? 

24 A That's correct. 

25 Q. How did we control that? How did The American 
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1 Tobacco Company control these incredibly eminent 

2 physicians and scientists? 

3 A Well, I don’t know the process of the decision 

4 making. 

5 Q. Let me suggest to you - and I’ll just give 

6 you a few names, I won't - I think there are 67 or 68 

7 programs being done here. I won’t even attempt to go 

8 through all of them. I’m sure the Judge will appreciate 

9 that, and the jury, but let me suggest to you that grants 

10 were made and research was being done at Johns Hopkins, 

11 Alabama, Southern Cal, Stanford, Columbia, ISU, University 

12 of Texas, Duke, Harvard, Medical College of South 

13 Carolina, Oklahoma, University of Oklahoma, where 

14 Dr. O’Neal was, and incidentally, your old Alma Mater, the 

15 University of Chicago, those are good people, aren’t they? 

16 A. Yes. 

17 Q, Those are well-respected, scientific 

18 universities, some of the finest medical schools and some 

19 of the finest research laboratories and facilities in the 

20 world, aren’t they? 

21 A. Yes. 

22 Q. And we’re giving them money through the 

23 Scientific Advisory Board of our committee to do 

24 independent research, isn’t that what we were doing? 

25 A Yeah, I guess so. This is in 1966? 
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1 impressive, but yra have to remember that’s over a 40 year 

2 time span, so that’s leas than 6 milli on dollar s a year, 

3 and the industry will spend that much an advertising 

4 during the time this trial is in sosaum, and every two 

5 weeks thsy’U spend 200 million dollars on advertising. 

6 Q. What does that have to do with this? 

7 A Well, just to put the magnitude of money in 

8 perspective, how much they’re supporting in research, how 

9 seriously they’re taking that versus other priaritise- 

10 Q. How much research can be done? We’ve 

11 supported 1,246 studies by 862 independent scientists and 

12 300 medical schools. How many medical schools are there? 

13 A I don’t know. 

14 Q. I don’t, either. During this year, 1992, we 

15 published 283 reports of council-supported work, the total 

16 for such publications now is at least 4,428. This 

17 represents a substantial contribution to the scientific 

18 literature." Wouldn’t you agree with that? 

19 A No, and I know that's not the opinion of the 

20 Office rf Smhkjng «nii TT—lth, 

21 Q. 4,428 publications into the scientific 

22 literature, and that’s not a substantial contribution? 

23 A The Office of Smoking and Health doesn’t 

24 believe there’s ever been a substantial contribution to 

25 foe maHriy ami health issue. 


976 

1 Q. Yeah, we’ll keep right on going. I got them 

2 here for every year, but let me give you the latest one. 

3 Let me read to you from it, just a page or two. And 

4 incidentally, we’ve still got people on there from the 

5 University of Chicago on our board, your old school. 

6 MB. UPSHAW: Let me approach the witness. May 

7 it please the Court? 

8 Q. (By Mr. Upshaw) This is our 1991, this is 

9 where we’ve come up to now, the Council for Tobacco 

10 Research. You understand that is a successor organization 

11 to TlttC. "The council’s research report grew to 18 

12 million in’91"; is that correct? 

13 A Yes. 

14 Q, "Brings to nearly 186 million dollars, a sum 

15 that council has provided for scientific studies since it 

16 was founded in ’54"; is that right? 

17 A Yes. 

18 Q. "The council has so far supported 1,246 

19 original studies by 852 independent scientists in more 

20 than 300 medical schools, hospitals and research centers"; 

21 is that correct? 

22 A Yes. 

23 Q. Surely you’re not trying to tell these people 

24 we control all those, are we? Do we? 

25 A No, I — the 186 million also «iwm » 
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1 Q. I didn’t think you knew anything about this 

2 contribution, I thought you were a marketing and 

3 advertising expert? 

4 A That’s something recent I’ve learned by 

5 watching an interview. 

6 Q. You just listen or pick out the little tid 

7 bits that you want to hear; is that correct? Those are 

8 reputable institutions, aren’t they? 

9 A Yes. 

10 Q. All these incredibly fine universities? 

11 A Yes. 

12 Q. Your old Alma Mater, you’re surely not going 

13 to bad mouth it, are you? 

14 A No. 

15 Q. You’re not suggesting that it and Duke and 

16 Harvard, and all the rest of them. Southern California, 

17 were engaged in bogus research, are you, sir? 

18 A No. 

19 Q. And isn’t it true, sir, that in the late 1960s 

20 and in the early ’60s that the organization TIRC co-funded 

21 research? You know we co-funded research, we didn’t do it 

22 all funding it ourselves, that 186 million, right, we 

23 co-funded a lot of research, right? 

24 A I don’t know. 

25 Q. Well, if I tell you that we did it, co-funded 
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1 research with the American Cancer Society, the National 

2 Cancer Institute, the American Lung Association, the 

3 National Science Foundation, the U.S. Public Health 

4 Service and the American Heart Association, are those good 

5 groups? 

6 A Yes. 

7 Q. Are they reputable and reliable groups? 

8 A Yes. 

9 Q. And if we’re cosponsoring research with those 

10 people, we’re in good company, aren’t we? 

11 A Yes. 

12 Q. You’re not in any way suggesting that 

13 institutions like that would participate with us in bogus 

14 research, are you? 

15 A Well, I don’t think they are participating 

16 with you I mean, I don't know what you mean by 

17 m-fimding, hut my nnrfnf timding would ho that, thn 

18 scientists applies to you far funds and get some money and 

19 has to apply elsewhere to get the balanot of the funds 

20 necessary to do the research. 

21 Q. Would it make any difference to you or your 

22 opinion if it were established that we - that there was 

23 something wrong with this research, if you even knew about 

24 it, how would you know? 

25 A I only know through secondhand sources. 
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1 interviews with people on the Board of CDR and things like 

2 that 

3 Q. Is it your opinion that the press coverage — 

4 getting away from the scientific literature, back to the 

5 press, the media, the press coverage, and that includes 

6 everything, TV, radio, the media coverage, of smoking and 

7 health in the ’50s, was slanted and biased, is that your 

8 opinion? Not the advertisements and marketing, but the 

9 press coverage. 

10 A Yes, it is, I said that it was biased. 

11 Q. And you know dam well, don’t you, sir, that 

12 it was slanted and biased against the tobacco companies, 

13 don’t you, sir? 


14 

A 

No, I do not 

15 

Q. 

Is it today? 

16 

A 

No, I do not believe so. 

17 

Q. 

Every time you pick up the paper, you read 


18 something bad about tobacco, don’t you? 

19 A Not every time I pick up a paper. 

20 Q. In other words, it was slanted and biased in 

21 favor of the tobacco companies leading up to 1964; is that 

22 what you’re saying? 

23 A It had that reputation among people working in 

24 advertising and in the trada 

25 Q. What authorities or -- have you done a 
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1 comprehensive study on it on what authorities thought like 

2 you thought about that issue at that time? 

3 A The heads of various advertising agencies are 

4 the ones that came to mind. 

5 Q. Who are they? 

6 A Mr. Sheldon, Emerson Foot, James Whit Young, a 

7 number of people, David Ogilvie of OgiMe and Mayther. 

8 Q. Would it make any difference to you whatsoever 

9 if responsible scientists with integrity at that time 

10 thought that the press coverage, the media coverage, was 

11 fair and was objective? Would that make any difference to 

12 you? 

13 A Yes, it would make some difference, but 

14 there’s been lota and lota of studies over the years about 

15 press coverage and the studies are all very conclusive. 

16 MR. UPSHAW: Let’s see if this is confusing. 

17 MR. BARRETT: Wait a minute, Jim. Let’s see. 

18 Your Honor, it’s not a bog paint except that the Court has 

19 ordered him not to Bhow this, and you know, he’s doing it 

20 right quick so the jury can see. And I don’t care if the 

21 jury sees it We object to it 

22 MR UPSHAW: I object to Mr. Barrett’s arguing 

23 in front of the jury. 

24 JUDGE BOGEN: I don’t even see what jwu’re 

25 referring to. 
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1 MR UPSHAW: He said he don’t care, so what’s 

2 he up here for. Judge? 

3 MR BARRETT: Because the fact is he doesn’t 

4 know Dr. Heller, and he doesn’t know - 

5 MR UPSHAW: He knows the NCL 

6 JUDGE BOGEN: Tm going to overrule the 

7 objection. You may crosa. 

8 Q. (By Mr. Upshaw) I was asking you, would it 

9 make a difference if responsible scientists at that time, 

10 and this is in 1967, by the way, thought that the coverage 

11 was fair and objective, and you said, "Yes, in a way it 

12 might make a difference". I submit to you that this is a 

13 blow up of a statement by Dr. John Heller, who was the 

14 director of the National Cancer Institute. That’s a good 

15 organization, they’re concerned with cancer, aren’t they, 

16 sir? 

17 A Uh-huh.. 

18 Q. And he was testifying before Congress of the 

19 United States, that’s a body we know about up in 

20 Washington, also, right, sir? 

21 A Uh-huh. 

22 Q. And he said, "Newspapers, radio, TV and other 

23 media have done an excellent job covering this problem and 

24 a very objective job. This is an exceedingly valuable way 

25 of informing the public." So the media was doing a good 
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1 job in informing the public, weren’t they, sir? 

2 A That’s clearly his opinion, but those people 

3 who hare studied it systematically, hare demonstrated time 

4 and time again that which is fairly obvious. Those people 

5 who run a newspaper or television news know which 

6 their bread is buttered on. They know not to step on the 

7 toes of the people who are si gning the chncks 

8 Q. So this guy here, the head of the National 

9 Cancer Institute, he was a charlatan, right? 

10 A. I didn't Bay that. That's his opinion, and 

11 that may hare been his judgment looking at the news he 

12 saw, but he doesn’t ait inside the editorial dadsian 

13 making rooms and know the internal dynamics of the press. 

14 Q, Do you sit inside those rooms? 

15 A. No, but I’ve seen all these studies that hare 

16 come to that conclusion. 

17 Q. Do you know more about the newspaper, radio, 

18 TV and other media, what the job they were doing covering 

19 this project or this objective job they were doing in '57, 

20 do you really want to sit here and tell these people you 

21 know more about that than the National Cancer Institute 

22 did through Dr. Heller? 

23 A. No, I was just saying I knew about these 

24 studies. 

25 MR. UPSHAW: I tender the witness h«»k Your 
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1 Honor. 

2 REDIRECT EXAMINATION BY MR BARRETT: 

3 Q. Dr. Pollay, did you ever claim to be a 

4 physician? 

5 A. No. 

6 Q. Did you ever hold yourself out as knowing the 

7 state of the scientific knowledge back in the '40s or 

8 ’50s? 

9 A No, I would defer to Dr. Burns an this. 

10 Q. That’s what Dr. Bums testified about, is it 

11 not? 

12 A Yes. 

13 Q. Let’s talk about your testimony instead of 

14 Dr. Bums’ testimony. Was The American Tobacco Company 

15 and the TIRC engaged in an objective search for the truth 

16 when the T1K.C was founded? 

17 A Not in my opinion. 

18 MR UPSHAW: If it please the Court, this is 

19 improper redirect He asked him that on direct He’s 

20 already asked him that 

21 JUDGE BOGEN: I think it’s a subject covered 

22 in your cross. Overrule. You may answer the question. 

23 Q, (By Mr. Barrett) Would The American Tobacco 

24 Company and the TIRC have engaged in an objective search 

25 for the truth? 
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1 A No. 

2 MR UPSHAW: Leading also. Your Honor. 

3 A I think they were engaged in a ane-aided 

4 effort to promote the interest of the industry. 

5 Q. (By Mr. Barrett) Did they, however, hold 

6 themselves out to be engaged in an objective search for 

7 the truth? 

8 MR UPSHAW: feeding, Your Honor. 

9 JUDGE BOGEN: Overruled. 

10 Q. (By Mr. Barrett) Sir? 

11 A Yea, thqydid. 

12 Q. Did they tell in this ~ in the "Frank 

13 Statement," did they not tell the American people that, 

14 "We’11 get back to you if we find out anything bad"? 

15 A Yea, they did. 

16 Q. Have they ever once, to this day, kept their 

17 promise to the American people, "To get back to you if we 

18 find out anything bad"? 

19 A No, they hare not. 

20 Q. Have they ever yet, even until today, 

21 publicized a single report, all this research that they've 

22 done that was unfavorable to the tobacco companies? 

23 A Not to my knowledge. 

24 MR BARRETT: No further questions. 

25 JUDGE BOGEN: All right, Doctor. You may be 
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1 nrninnd Tj«h— «wd gentlemen, I think this would be a 

2 good time to take a break. Well take about a ten minute 

3 recess, and mask you to return to the jury roam. 

4 Recess far about 10 minutes. 

5 (A short break was taken.) 

6 MR MCTEER Your Honor, we’ll present the 

7 testimony at this time of Mr. Anderaan Smith by 

8 deposition. 

9 MR BARRETT: Matthew Smith. 

10 MR MCTEER Excuse me, Matthew Smi th. 

11 Mr. Barrett will read the testimony of Mr. Smith, and I’ll 

12 read the attanuy’a questions. 

13 JUDGE BOGEN: All right 

14 MR BARRETT: Will the Court explain what 

15 we’re doing? 

16 JUDGE BOGEN: Indies and gentleman, for this 

17 deposition, Mr. McTeer will read the questions that were 

18 asked of the witness, and Mr. Barrett will reed the answer 

19 that the witness gave an the occasion. You may proceed. 

20 (Heading of the deposition of Matthew Smith by 

21 Mr. McTeer and Mr. Barrett.) 

22 Q. "Will you state your full name for the record, 

23 please? 

24 A Matthew Smith. 

25 Q. How long have you been living at your current 
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1 

address at [UhLh 1 tUJ 

1 

A A13 year old boy is not going to sit around 

2 

A All my life. 

2 

listening, ha’s going to be playing or whatever, so no. 

3 

Q. When were you bom? 

3 

Q. Do you remember the next time, if any, that 

4 

[DELETED] 1936. 

4 

you met Anderson Smith, Jr.? 

5 

Q. Can you tell me who your parents were? 

5 

A I guees it was the time after ha was 

6 

A Anderson Smith and Marie Smith - well. 

6 

discharged out of the service, I guees. 

7 

MrFarlunrf Smith 

7 

Q. As far as you can remember, is the first time 

8 

Q. First let me ask you do you have any family 

8 

that you met Anderson Smith, Jr. was before he was in the 

9 

relation with Anderson Smith, Jr., is he somehow related 

9 

service? 

10 

to you or was he somehow related to you? 

10 

A I believe so. 

11 

A Well, that was my father's son, bo we’re 

11 

Q. What makes you think it was before Mr. Smith 

12 

supposed to be half brothers. * 

12 

was in the service? 

13 

MR. MCTEER: I believe it starts on page 10, 

13 

A Because the next time I saw him, 1 was older, 

14 

line 10. 

14 

and he had gone in the service and was out 

15 

MR. BARRETT: That’s a question on line 8. 

15 

Q. Tell me about the second time you met Anderson 

16 

MR. UPSHAW: Page number 8 there is the 

16 

Smith, Jr. after he got out of the service. Where did 

17 

question, Vic. 

17 

that meeting take place? 

18 

(Continuation of Matthew Smith's deposition 

18 

A Well, it was at my father’s house again. He 

19 

being read by Mr. McTeer and Mr. Barrett.) 

19 

had drove down from -1 believe he was living in 

20 

Q. "Do you think you met him for the first time 

20 

Koaausko than or wherever, and it seems as though he 

21 

when you were a child? 

21 

couldn’t remember things like he did when I first met 

22 

A I would say about 12 or 13,1 guess. 

22 

bint Of course, like 1 say, if you’re 12 or 13, whatever 

23 

Q. I think you told me you were bom in 1936. 

23 

the oase may be, if yiu see a person and you see them 

24 

A Uh-huh. 

24 

again, they're grown up, they’re older, so it might seem 

25 

Q. So that would have been sometime in the late 

25 

different or whatever. 
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1 

’40s, when you were 12 or 13? 

1 

Q. Do you remember how old you were at the second 

2 

A Or earlier. Like I sey, I can’t pinpoint it 

2 

meeting? 

3 

down to the exact time because he was in one place, and I 

3 

A The second time? 

4 

was in another one, so we didn’t grow up together, not 

4 

Q. Yeah. 

5 

even in the same town. 

5 

A I gusee I must have been in my 30 b, I guess. 

6 

Q. Did you meet Anderson Smith, Jr. this first 

6 

Exact, I don’t know. 

7 

time in the Brookhaven area? 

7 

Q. So really what I’m interested in is setting a 

8 

A He came by where he was living at That was 

8 

time for this, and you think it was when you were in your 

9 

my first time of seeing him. 

9 

30s? 

10 

Q. And where were you living then? 

10 

A Fm sure it was. 

11 

A That was at Route 1, Box 169 Wesson address. 

11 

Q, Were you still living at Anderson Smith Sr.’s 

12 

Q. In Wesson, Mississippi, were you living 

12 

house when you were in your 30s? 

13 

with -- who were you living with at that time? 

13 

A No. 

14 

A My father and mother. 

14 

Q. And for the second visit, you were no longer 

15 

Q. So that was Anderson Smith, Sr.’s house? This 

15 

living at your father’s house; is that right? 

16 

was Anderson Smith, Sr.’s house that Anderson Smith, Jr. 

16 

A That’s right 

17 

came by to visit at? 

17 

Q. Your best estimate a few minutes ago was that 

18 

A Yes. 

18 

the second time you met Anderson Smith, Jr., you were in 

19 

Q. Can you tell me how long that first visit 

19 

your 30s. Do you have any idea whether that was your 

20 

was? Was it just an afternoon or did he stay overnight? 

20 

early 30s or your late 30s? 

21 

A No, not overnight 

21 

A It prohahly had to be my early 30s. 

22 

Q. About how long was it, the visit? 

22 

Q. And given that you were bom in 1936,1 guess 

23 

A Probably an hour, an hour and a half. 

23 

we’re talking about sometime in the very late 1960s? 

24 

Q. Were you present the whole time, this hour, 

24 

A Right 

25 

hour and a half? 

25 

Q. This second visit, do you have an idea of how 
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1 

longyou visited with Anderson Smith, Jr.? 

1 

Q. Do you think they both were in January of 

2 

A. Well, 1 probably was at my father’s house 

2 

1986? 

3 

approximately 30 or 46 minutes, because, like 1 soy, I 

3 

A Could have been. 

4 

wasn’t living there. I got off of work, stopped by, and 

4 

Q. Do you know how far before he died that your 

5 

he was there. 

5 

last visit was with Anderson Smith, Jr. when he was in the 

6 

Q. Can you tell me about the next time you met 

6 

hospital? 

7 

Anderson Smith, Jr, if there was one? 

7 

A Probably two, three weeks. I ant pinpoint 

8 

A It was in the hospital. I went to visit him 

8 

it 

9 

twice when he was in the Veterans Hospital in Jackson. 

9 

Q. How did you learn that Anderson Smith, Jr. was 

10 

Q. Is that at the time Mr. Smith had his final 

10 

in the hospital? 

11 

illness? 

11 

A His daughter called me, Jeanette. 

12 

A Sight, right. 

12 

Q. At the first hospital visit do you recall how 

13 

Q. Mr. Smith died in February of 1986, 

13 

long you -- how much time you spent with Anderson Smith, 

14 

Mr. Anderson Smith, Jr. Do you remember whether there 

14 

Jr.? 

15 

were any times between the second visit, which you told us 

15 

ME. UPSHAW: Vic, where - 

16 

was probably sometime in the late 1960s, and the time you 

16 

MB. BABBETT: At the top of the page. 

17 

visited Mr. Smith in the hospital before he died, were 

17 

MB-UPSHAW: Excuse me, you - 

18 

there any other times between those two time periods that 

18 

MB. BARRETT: The first question, line 1. 

19 

you can think you might have - 

19 

(Continuation of the reading of the deposition 

20 

A Not that I remember. 

20 

of Matthew Smith by Mr. McTeer and Mr. Barrett.) 

21 

Q. Am I correct, then, to the best of your 

21 

Q. "The two times you visited Anderson Smith, Jr. 

22 

recollection that the only times you remember meeting 

22 

in the hospital Jeanette Wilkes was not there? 

23 

Anderson Smith, Jr. were four times? 

23 

A No. 

24 

A Approximately, yea. 

24 

Q. At the first hospital visit, do you recall how 

25 

Q. And one time when you were 12 or 13 and the 

25 

long you - how much time you spent with Anderson Smith, 
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1 

one time in the late 1960s and the two times in the 

1 

Jr.? 

2 

hospital before he died? 

2 

A Not very much time berauae he seemed to be in 

3 

A That’s right 

3 

such pain. 

4 

Q. At the second visit with Anderson Smith, Jr., 

4 

Q. Was Anderson Smith, Jr. conscious? 

5 

when you were in your early 30s in the late 1960s, do you 

5 

A Uh-huh. 

6 

remember if Anderson Smith, Jr. was a cigarette smoker 

6 

Q. At the first visit? 

7 

then? 

7 

A Yes. 

8 

A Yes. 

8 

Q. At the first visit in the hospital did it 

9 

Q. Do you remember what brand of cigarettes 

9 

appear to you that Anderson Smith, Jr. was able to 

10 

Anderson Smith, Jr. was smoking at the time of your second 

10 

understand anything you might have said to him? 

11 

visit with him? 

11 

A Uh-huh, yea. 

12 

A I believe they was Pall Mall- Pm not for 

12 

Q. And at this first visit in the hospital were 

13 

sure, but I think they was Pall Mall 

13 

you able to understand whatever responses Anderson Smith 

14 

Q. I’d like to ask you some questions about the 

14 

might have made to you? 

15 

two times you visited with Anderson Smith, Jr. when he was 

15 

A Yes. 

16 

in the hospital. Do you have any idea the month and year 

16 

Q. Did Anderson Smith, Jr., at the first visit in 

17 

when those visits took place? 

17 

the hospital, say anything to you that made you think he 

18 

A Well you say he died in what? 

18 

understood where he was and what was going on? 

19 

Q. February of 1986. 

19 

A Yea, he did. He knew where he was. 

20 

A So it had to be January. You know, it was 

20 

Q. Can you remember whatever it was that you 

21 

shortly after he had gone to the hospital 

21 

talked about with Anderson Smith, Jr. at this first visit 

22 

Q. How far apart were those two visits, do you 

22 

to the hospital? 

23 

remember? 

23 

A Not really, no. 

24 

A Probably two weeks or whatever. I just 

24 

Q. Do you know how long you were visiting with 

25 

remembered. 

25 

Anderson Smith, Jr. in terms of minutes or hours? 
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A. No, it wasn’t hours. 

Q. It was less than one hour? 

A. Yeah, a whole lot leas. Probably I visited 
about 10 minutes or whatever. T.ikn I say, he wwirmrf to be 
in a lot of pain. If you’re visiting a sick person and 
you don’t want to - he would start coughing and whatever 
like he was in such pain that we didn’t stay in long. 

Q. Did Anderson Smith, Jr. ever say to you that 
he was in pain? 

A. I don’t remember whether he mentioned his pain 
or not, but like I said, you could look and tell he waa 

Q. You did not remember Anderson Smith, Jr. 
saying to you that he was in pain? 

A, I can't remember, no. 

Q. Do you remember whether Anderson Smith, Jr, 
said to you anything about his illness at all? 

A. I can’t remember. 

Q. When you visited Anderson Smith, Jr. the first 
time in the hospital, did you talk to any doctors? 

A. No. 

Q. Did you talk to any nurses? 

A. No. 

Q. Did you talk to anyone whatsoever other than 
Anderson Smith, Jr. and the cousin, Mr. Robinson, that you 
went to the hospital with? 
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1 A. As I said, the first time I went to his room, 

2 the mines or whatever had carried him to whatever, 

3 somewhere, he wasn’t in his room. When I went back to get 

4 my physical and came back, he waa in hia roam, but he was 

5 asleep bo I didn’t try to wake him or anything, but it was 

6 time far me to go anyway. 

7 Q. Was Anderson Smith, Jr. sleeping peacefully 

8 when you saw him at this second visit? 

9 A. I guess so. 

10 Q. Did you see anything from Mr. Smith’s sleeping 

11 that made you think he was in pain? 

12 A. No. 

13 MR. BARRETT: ThafaalL 

14 Q. (By Mr. McTeer) "Did you” ~ 

15 MR. BARRETT: That’s it 

16 MR. M CTEER : Your Honor, we call Mr. Jessie 

17 Willie Bell 

18 JESSIE WILLIE RET ,T,, 

19 having been first duly sworn, was examined and testified 

20 an his oath as follows, to-wit: 

21 DIRECT EXAMINATION BY MR. MCTEER: 

22 Q. Would you state your full name for the record, 

23 sir? 

24 A. Jessie Willie Bell 

25 Q. Mr. Bell, where do you reside? 


rvu* 
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1 A. No. 

2 Q. The second visit you had with Anderson Smith, 

3 Jr. at the hospital, how long did that last, sir? 

4 A. It didn’t last because I went to his room, 

5 they had carried him downstairs or whatever, and I had an 

6 appointment there myself, and when I finished with my 

7 appointment, I went back to his room end he was asleep. I 

8 didn’t want to wake him, so I didn’t I didn't get to 

9 talk to him at all on the second visit 

10 Q. Did you talk with any of Anderson Smith Jr.’s 

11 doctors at the second visit? 

12 A. No. 

13 Q. Did you talk to any of Anderson Smith Jr.’s 

14 nurses? 

15 A. No. 

16 Q. Did you talk to anyone at all at the second 

17 visit other than the cousins that you mentioned that you 

18 went to the hospital with? 

19 A. No. 

20 Q. As I understand it, you said you had 

21 absolutely no conversation with Anderson Smith, Jr. at the 

22 second hospital visit. 

23 A. No, I didn’t 

24 Q. Were you able to observe Anderson Smith Jr.'s 

25 physical condition at the second hospital visit? 
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1 A. My home is in Rialto, California. 

2 Q. Where do you live at the present time? 

3 A. Fm presently employed in Saudi Arabia. 

4 Q. Where were you bom and raised, sir? 

5 A. In Kosciusko, Mississippi. 

6 Q. And what is your relationship, sir, to the 

7 gentleman who died, Mr. Anderson Smith, Jr.? 

8 A. That’s my father. 

9 Q Your name is Jessie Willie Bell; is that 

10 correct? 

11 A. Yea, air. 

12 Q, Your father’s name was Anderson Smith? 

13 A. Yes, sir. 

14 Q. How did you get the name Jessie Willie Bell? 

15 A. When I was bom, my mother and father weren’t 

16 married, and you can’t wear your father’s name unless you 

17 are married. 

18 Q. Do you have any idea where the name Bell came 

19 from? 

20 A. (Witness shakes head negatively.) 

21 Q. What was your mother's name? 

22 A Ever Lena. 

23 Q. By whom were you raised, sir? 

24 A. Between my grandmother and my mother. 

25 Q. What was your grandmother’s name? 
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A Eliza Brown. 

1 

Q. How did you and your grandmother get to 

2 

Q. And whose mother was Eliza Brown? 

2 

Tuskegee? 

3 

A She was Anderson Smith, Jr.’s mother. 

3 

A We hired transportation to take us there. 

4 

Q. When you said that you spent time between your 

4 

Q. Now, at the time, did you have an opportunity 

5 

mother and Eliza Brown, please explain to the jury exactly 

5 

to visit with your father at Tuskegee? 

6 

what you mean. 

6 

A. Yes, I did. 

7 

A My grandmother lived close to the school, bo 

7 

Q. Was this the first time that you had ever met 

8 

it was just as easy forme to lira with her because I 

8 

him? 

9 

didn’t have to walk as far to school, and my mother lived 

9 

A Yes. 

10 

across town, so I mare or less spent more time at my 

10 

Q. If you would, Bhare with the jury that first 

11 

grandmother’s house. 

11 

visit 

12 

Q. What was your date of birth? Your date of 

12 

A It was s very joyous moment because at last I 

13 

birth? 

13 

had found out where my father was and I was ahle to go see 

14 

A May the 21st, 1939. 

14 

him beoauae anyone that’s younger than a certain age, they 

15 

Q. Now, initially, sir, as you recall, following 

15 

won’t let jam in to sea people. 

16 

your birth and moving in with - obviously living with 

16 

Q. Following this first visit where did you all 

17 

your mother, where did you all geographically live? 

17 

go, you and your grandmother? 

18 

A When I was bam, my mother moved to Vicksburg, 

18 

A After visiting Dad at Tuskegee, we returned 

19 

and I spent the earlier part of my childhood in Vicksburg. 

19 

back to Kosciusko, and we didn’t go back for a while then 

20 

Q. And how old were you when you all left 

20 

because he came home an a visit 

21 

Vicksburg? 

21 

Q. When you returned to — excuse me, to 

22 

A Between ’79, somewhere in that area. 

22 

Kosciusko, with whom were you residing, living? 

23 

Q. After you moved to Vicksburg, how long did you 

23 

A With my grandmother. 

24 

stay there? 

24 

Q. That’s Eliza Brown? 

25 

A That’s what I mean, from the first part of my 

25 

A Yea. 
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1 

birth up until about seven or nine years old, we stayed in 

1 

Q. Did you see your father again upon your return 

2 

Vicksburg. 

2 

to Kosciusko? 

3 

Q. At the age of 7 to 9, where did you move to? 

3 

A Yea, beams home from the hospital about a 

4 

A We moved hack to Kosciusko, and then I spent 

4 

year or so after we had visited him in the hospital. 

5 

two jeers in California. 

5 

Q. Did you have any idea at that time whether or 

6 

Q. Now, sir, if you would, describe to the jury 

6 

not your father was going to return? 

7 

your earliest recollections of your father, Anderson 

7 

A No, I did not 

8 

Smith, Jr. 

8 

Q. If you would, share with the juiy what 

9 

A When I was about 11 or 12, possibly 13, and my 

9 

happened on this second visit 

10 

first visit with my father was at - when we went to visit 

10 

A Well, returning home from school, when I got 

11 

him in Tuskegee. 

11 

iujme to my grandmother’s house, my father was there, which 

12 

Q. And if you would, where in Tuskegee did you 

12 

was a surprise to me because I didn’t even know he was 

13 

visit him? 

13 

earning. 

14 

A He was at the Tuskegee Institute in Tuskegee, 

14 

Q. What was your reaction, sir, to learning that 

15 

Alabama. 

15 

your father had arrived home? 

16 

Q. Was this a facility of some kind, sir? 

16 

A It was another second joyous reunion because I 

17 

A Yes. 

17 

thought the only way I would Bee him we would have to go 

18 

Q. All right. And if you would, share with us 

18 

bock to Tuskegee. 

19 

how you came to visit your father at Tuskegee. 

19 

Q. Now, upon your father’s return, where did he 

20 

A. Well, being such a — being the only ehild at 

20 

live? 

21 

that time and not knowing my father, my inquiries was 

21 

A He lived with my grandmother, Eliza Brown. 

22 

often about where his whereabouts were, and this is where 

22 

Q. And where were you living before your father’s 

23 

I was told he was. And pursuing this idea, we finally- 

23 

return? 

24 

1 finally talked my grandmother into taking me to see him 

24 

A I was living with my grandmother, Eliza Brown. 

25 

when she thought I was old enough. 

25 

Q. Was there any change in your living 
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1 circumstances when your father returned home, sir? 

2 A No more than I just moved into the roam with 

3 him. I mean - 

4 Q. Why did you move into the room with him? 

5 A We had other bedrooms, but I just wanted to be 

6 in the roam with him. if I could, which was no objection, 

7 so this is where I spent my time. 

8 Q. How long did you maintain this or how long was 

9 this household together made up of your mother — excuse 

10 me, made up of your grandmother, Mr. Anderson Smith, Jr., 

11 and yourself? 

12 A Well, I think I stayed there up until my 

13 junior year in high school, and after ray junior year in 

14 high school is when my sister came aian& so we sort af 

15 split 

16 Q- Before we get into that Mr. Smith, would you 

17 please - Mr. Bell, would you please describe to the jury 

18 the nature of the relationship between you and your father 

19 when he returned home? 

20 A Well, we was still getting to know —Wh other 

21 because our visits had been very short, and by me living 

22 with my grandmother and my father far the last three yeora 

23 prior to graduating from high school, we had a lot of boy 

24 and father catching up talk to do, Wmf that was the 

25 time that — we had never spent any time together, and I 

1004 

1 can’t think of anything but happiness during that thnn 

2 MR. MCTEER: The Court’s indulgence just a 

3 second, please. May 1 approach the witness? 

4 Q. (By Mr. McTeer) Can you identify this 

5 document, sir? 

6 A Yes, I can. 

7 Q. And would you please tell us who that person 

8 is? 

9 A This is my father, Anderson Smith, Jr. 

10 Q. He is the person in the middle there? 

11 A Yes, he is. 

12 MR. MCTEER: Your Honor, I’d like to move the 

13 introduction of this document 

14 JUDGE BOGEN: All right Let it be received. 

15 MR. AKERS: What’s the number? 

16 MR. MCTEER: It’s P-17. Your Honor, may I 

17 hand it to the jury? 

18 JUDGE BOGEN: Yes, air. 

19 Q. (By Mr. McTeer) Mr. Bell, would you please 

20 describe to the jury the nature of the relationship that 

21 developed between you and your father after you and he had 

22 an opportunity to share that room together for three years 

23 in your grandmother’s home? 

24 A It’s hard to - it’s hard to describe because 

25 there’s so much that I probably would omit, it’s just 
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1 lining with my fa ther and loving miming him so much is 

2 just - we talked, you know, we just did a lot of talking 

3 about whatever came up. There was no sat time or set 

4 thing that we would talk about, just whatever came up, 

5 that's what we talked about 

6 Q. Did he ever express to you his feelings toward 

7 you as his son? 

8 A Yes, he did. 

9 Q. And what did he express towards you, sir? 

10 A Well, he told me that he was not there a lot 

11 of the time he wanted to be, but what he see now and what 

12 he has heard about me in the past that he was proud of 

13 what I had tried to become and how I was hring my life, 

14 and that made roe feel good. And by him saying that Pm 

15 sure he felt that way toward me. 

16 Q. Did you love your father, sir? 

17 A Yea, air, very much. 

18 Q. Did he love you? 

19 A I do believe. 

20 Q. You indicated that after a while, there was a 

21 new visitor into the household. Am I correct? 

22 A Yea. 

23 Q. And who was that? 

24 A It was my sister, Jeanette. 

25 Q. Now, how old were you when Jeanette came into 

1006 

1 the household? 

2 A Approximately 13,14, somewhere in that area. 

3 Q. You were 13 or 14 when she was bom? 

4 A Yes. 

5 Q. Her name eventually became Jeanette Wilkes; am 

6 I correct? 

7 A Right. 

8 Q. And she is also a plaintiff in this case? 

9 A Yes. 

10 Q. Now, who was in this household at the time of 

11 Jeanette’s arrival? 

12 A My grandmother, my father, and myBelf. 

13 Q. How did Jeanette come to live with you, your 

14 grandmother and Anderson Smith, Jr.? 

15 A I can’t say if there were papers because this 

16 I don’t know, but I know that she was brought as an infant 

17 to my grandmother’s house to be raised. 

18 Q. After Jeanette’s arrival, did it change your 

19 living circumstances at all? 

20 A None at alL 

21 Q. Where did you then reside after she came into 

22 the household? 

23 A Well, the same as I did before, but by her 

24 being there and being a baby, I spent more time then with 

25 my mother than I did with my grandmother. 
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1 Q, Did you eventually come to leave Kosciusko? 

2 A. After I finished hi gh school, yee. 

3 Q. And how old were you when you left Kosciusko? 

4 A. 19. 

5 Q. Tell us what you did. 

6 A. I Joined the military. 

7 Q. And what year would it have been, sir, when 

8 you joined the military? 

9 A. I graduated in ’68, and I joined the service 

10 soon after I graduated in — 

11 Q. What branch of the service did you join, sir? 

12 A. The US Air Faroe. 

13 Q. And sir, if you would, tell us what rank did 

14 you eventually rise in the United States Air Force? 

15 A I was an E-6 when I retired. 

16 Q. Now, for those of us who may not speak that 

17 language, what’s the rank? 

18 A That’s a famhniwii sergeant 

19 Q. Where did you serve, sir, during this period 

20 of time as an E-6, technical sergeant? 

21 A During my entire career, I served in the 

22 Pacific and in Europe. 

23 Q. Where in the Pacific, sir? 

24 A Japan, Vietnam, Thailand, Okinawa. 

25 Q. During the period of time, sir, that you were 
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1 overseas, did you continue contact with your family and 

2 particularly your father? 

3 A Yes, I did. 

4 Q. And if you would, explain to the jury how you 

5 did this. 

6 A Well, I continued to correspond with Dad 

7 through letters and I had hired my mother-in-law as his 

8 housekeeper who I could also keep in dose contact with 

9 him in my absence. 

10 Q, You mentioned your mother-in-law, and 1 

11 haven’t asked you this, this might be a good time, are you 

12 married or single? 


13 

k* 

Tm married. 

14 

Q. 

Do you have children? 

15 

A 

Yes, I do. 

16 

Q. 

And how many do you have? 

17 

A 

Five. 

18 

Q. 

Name them. 

19 

A 

Edward, my oldest son; my second son is 


20 Eugene; the third son is Howard; the fourth son is Willie; 

21 and my baby is Stephanie, she’s a girL 

22 Q. Were there ever occasions, sir, when your 

23 father and you discussed or mentioned his grandchildren? 

24 A Yes, sir. 

25 Q, Share with me those discussions. 
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1 A The four boys - he had an opportunity to see 

2 all of the four boys while he was alive. My daughter was 

3 hom in - let’s ass, she was - aha was too small to 

4 recognise him when he came to visit us. She was a baby. 

5 He got to see her, but I don’t know if he, juu know, would 

6 remember her because she was a small infirnt 

7 Q. While you were in the service, were there ever 

8 occasions when you visited with your father? 

9 A Yea, dr. 

10 Q. And if you would, share those occasions. 

11 A Well, each year in the miUtaiy, you get at 

12 least 80 days of vacation, and I always try to at least 

13 spend same time at home whenever Tm in the states, and if 

14 Pm stationed in the states, I'm always home each year, 

15 and I'm always stopping in Kosduako because that’s home, 

16 and I have to go see how my parents are doing; 

17 Q. How did you come to leave the United States 

18 Air Force, sir? 

19 A I retired. 

20 Q. I believe that this process would entail 

21 something called re-upping to stay in for the period you 

22 did? 

23 A Yea. 

24 Q. And how many times did you re-enter the Armed 

25 Forces? 
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1 A 1 reenlisted five times. 

2 Q. What type of a discharge did you receive, sir? 

3 A Honorable. 

4 MH. MCTEER: May I approach the witness? 

5 Q. (By Mr. McTeer) Let me ask you one question 

6 before I show this to you. Is it not also true that your 

7 father, Anderson Smith, Jr., served in the United States 

8 Armed Forces? 

9 A Yes, he did. 

10 Q. And is it also true that he received an 

11 honorable discharge? 

12 A Yea, he did. 

13 Q. Can you identify the document that I hand you 

14 at this time? 

15 A Yes, I can, it’s a Certificate of Military 

16 Service. 

17 Q. And that is the Certificate of Military 

18 Service of what person? 

19 A Anderson Smith, Jr. 

20 Q. And does it indicate the kind of discharge he 

21 received? 

22 A Yes, it does. 

23 Q. And what does it say? 

24 A ’Honorably discharged ’ 

25 MR. MCTEER; Thank you. Td like to introduce 
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JUDGE BO GEN: Let it be received. 

MB. MCTEER; P-18. 

Q. (By Mr. McTeer) Mr. Bell, I believe the 
testimony that’s been produced here indicates that your 
father died in approximately February of 1986. You heard 
that testimony? 

A. Yea. 

Q. When was the last time that you saw your 
father before his death? 

A. In the summer of ’86. 

Q. And what was the circumstances of your visit 
with him? 

A. That was on my annual aiming home far 
vacation, 30 days, whatever, when I was in the country or 
transporting between mm station and another. 

Q. At that point in time, were you still a member 
of the United States Armed Services? 

A Yes, sir. 

Q. When did you leave the Armed Services? 

A Excuse me, my mistake. 

Q. Please. 

A I was working far a private company in’86. 

Fm sorry. I got out of the service in May of '80. 

Q. Let’s go back through it so that we’re 
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here? 

A Six days flying without stopa Fd say that’s 
about a 17 hour straight flight 

Q. Let’s talk about that last visit that you 
referred to with your father. What were the circumstances 
of the visit with your father? 

A Well it was just an annual visit for coming 
home. That was my-the time of the year that I try to 
came home, either at Christmas or in the summertime when 
my vacations come up, and that was the last time I saw him 
was in ’86. 

Q. Who else was present at the time of that visit 
among your family members as you recall? 

A My wife and 1 were together, and I think-I 
know my daughter was with us at the time and my oldest 
grandson because — if there was any of the other 
children, I can’t think. 

Q. How about your grandmother, Mrs. Brown, was 
she there? 

A No. 

Q. What happened to Mrs. Brown? 

A She died in’69. 

Q. What about Jeanette Wilkes, was she present? 

A Jeanette came home in — 1 think she was 
home. I don’t remember seeing Jeanette in ’86 when I was 
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1 absolutely clear. You left the service in what year? 

2 A In May of’80. 

3 Q. And when you left the Armed Services, whom did 

4 you go to work for? 

5 A McDonnell-Douglas. 

6 Q. And what did you do for McDonnell-Douglas? 

7 A I was an aircraft technician, the same as I 

8 was in the military. 

9 Q. And where were you assigned? 

10 A Saudi Arabia. 

11 Q. And Saudi Arabia, is it in the Mediterranean 

12 or where? 

13 A That’s in the Middle East 

14 Q. All right. And were you there in the year of 

15 1986? 

16 A Yes, I was. 

17 Q, And when you earlier indicated that you had 

18 come home from a visit, were you coming home from Saudi 


19 Arabia? 

20 
21 


A I was coming home from Saudi Arabia. 

Q. As a matter of fact, you were coming here from 


22 Saudi Arabia? 

23 A Yes. 

24 Q. And just so we understand how far away that 

25 is, how long did it take you to get from Saudi Arabia 
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1 here because I didn’t have very much time. 

2 Q, I want to ask you a few questions about 

3 Jeanette before we go on to 1986. After you went into the 

4 Armed Services, did you have care of any of your family 

5 members? 

6 A Yes, I did. 

7 Q. And if you would, tell me who that was. 

8 A Jeanette, my sister. 

9 Q. If you would, explain to the jury the 

10 circumstances that led to Jeanette coming under your 

11 care. 

12 A When my grandmother passed away in 1969, she 

13 was there in the house and my father was hock in the 

14 hospital for checkupB and things, and he couldn't see 

15 after her. She was only 11 years old. 

16 Q. And where did you and Jeanette reside? 

17 A I took Jeanette with my wife and family, we 

18 went to Germany on my last assignment overseas. 

19 Q. During the period of time that you, Jeanette 

20 and your grandmother all lived together with your father, 

21 did you have an opportunity to observe the relationship 

22 between your father and Jeanette? 

23 A Yes, I did. 

24 Q. And if you would, describe that relationship 

25 to the jury, first of all giving Jeanette’s age at that 
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1 

time. 

1 

Q. Was he a heavy smoker or a light smoker? 

2 

A. Well, during the time between the first 11 

2 

A He was a very heavy smoker. 

3 

years, ahe wee, you know, young, earning up, and he wee 

3 

Q. When you say a "heavy smoker," how many 

4 

there with her constantly, and it seemed like they had a 

4 

cigarettes or packs of cigarettes did he smoke a day? 

5 

very good relationship, you know, as a father and 

5 

A At least two packs, if not man, a day. 

6 

daughter. The same as ours, you know. The three of us. 

6 

Q. You observed this from the time of your 

7 

we had, you know, slots of good times together. 

7 

childhood? 

8 

Q. Now, I’d like to turn, sir, now to 1986. At 

8 

A Yea, I did. 

9 

the time of your visit with your father in 1986, were you 

9 

Q. So why did you file this suit, sir, or join in 

10 

aware, sir, that he was suffering from any illness? 

10 

filing the suit? 

11 

A. No, I did not have any idee. 

11 

A I filed this suit because Hka I aaid, I feel 

12 

Q. So at the time that you left and went back to 

12 

that the tobecoo company killed my fed because they 

13 

Saudi Arabia, did you have any inkling of any illness? 

13 

didn’t - they didn’t give him an opportunity to find out 

14 

A. No, I did not 

14 

what was right or wrung with the product they put out- 

15 

Q. When was the first time, sir, that you 

15 

Q. Mr. Bell, when you learned in Saudi Arabia 

16 

discovered that your father had suffered a carcinoma of 

16 

that your father was dead from lung cancer, where did you 

17 

the lung or lung cancer? 

17 

go? 

18 

A I got notification of that through my wife 

18 

A I flew here aa flat -bade to Mjaaiaaippiaa 

19 

because I was hack in Saudi working, and the hospital, the 

19 

fkstesl could. 

20 

VA Hospital, called her in California. She was aide to 

20 

Q. What arrangements did you have to make back in 

21 

leave a message for me in Saudi 

21 

Saudi Arabia to get here? 

22 

Q. Was your father at that time alive or dead? 

22 

A None whatsoever. AH I told them I needed- 

23 

A Dead. 

23 

there was an emergency to go home, and there was no 

24 

Q. What was your reaction, sir, to learning of 

24 

prohlem. 

25 

your father’s death? 

25 

MR. MCTEER Excuse me. Court’s indulgence 
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1 

A I was shocked because the last time I saw him 

1 

far one second. 

2 

he Beamed to be in such good health. 

2 

JUDGE BOGEN: All right, sir. 

3 

Q. What was your reaction, sir, to losing your 

3 

MR IAtmk May I approach the witness? 

4 

father? 

4 

JUDGE BOGEN: Yea, sir. 

5 

A That's a very empty feeling because we didn’t 

5 

Q. (By Mr. McTeer) You were present at your 

6 

have a whole lot of time to really get real, reel eln—, I 

6 

father’s funeral? 

7 

would aay. We was close, but not ss dose ss I felt we 

7 

A Yes, air. 

8 

could be or could have been given time. 

8 

Q. At this point in time. I’d now like to hand 

9 

Q. Upon learning of your father’s death from lung 

9 

you a bill from Myrick’s Funeral Home. Can you tell me. 

10 

cancer, what did you do? 

10 

sir, what the cost of your father’s funeral was? 

11 

A I saw an ad in the paper about, you know, what 

11 

A *675. 

12 

was happening as far aa The American Tobacco Company and 

12 

Q. Is that $2,676? 

13 

so forth, and I - my sister and I, we talked about it, 

13 

A Yea, *2,676. 

14 

and I said I fait like, you know, something should be done 

14 

Q. And also, sir, is there not a cost for the 

15 

or something should be said, so we decided we would do 

15 

cost of flowers? What was that cost, sir? 

16 

something. 

16 

A $100.70. 

17 

Q. Why is that, sir? 

17 

Q. And then there was also an additional cost for 

18 

A Because they killed my father. 

18 

the grave plot, sir? 

19 

Q. Who killed your father? 

19 

A Yes, sir. 

20 

A The American Tobacco Company. 

20 

Q. And how much was that? 

21 

Q. Was your father a smoker? 

21 

A $160. 

22 

A Yea, he was. 

22 

Q. Are all these correct statements based on the 

23 

Q What kind of cigarettes did he smoke? 

23 

information provided in the exhibit I’ve just handed you? 

24 

A All I’ve ever known him to smoke was Pall 

24 

A Yea. 

25 

Mali. 

25 

MR MCTEER Move the introduction, sir, of 
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1 P-12. 

2 JUDGE BO GEN: Let it be received. 

3 MR. MCTEER; Your Honor, I tender the witness 

4 for cross min™*™ 

5 CROSS EXAMINATION HY MR. UPSHAW: 

6 Q. How are you today, Mr. Bell? 

7 A Fine. 

8 MR UPSHAW: May I proceed, Your Honor? 

9 JUDGE BOGEN: Yes, sir. 

10 Q. (By Mr. Upshaw) Mr. Bell, I - other than 

11 here in Greenville, I met you one time before, and that 

12 was in the Clarion Hotel in Ontario, California back a 

13 couple or three years ago, which is relatively close to 

14 your home in Rialto, California; is that correct, sir? 

15 A. Yes, sir. 

16 Q. And at that time, if you recall, 1 was out 

17 there representing The American Tobacco Company in this 

18 lawsuit, and I took your deposition, and I believe your 

19 wife’s deposition, and I believe all of your children. I 

20 think I got all of them, didn’t I? 

21 A At least two. 

22 Q. I know several of them. You’ve got a big son 

23 that’s very stout, and your daughter, and a couple of your 

24 sons or more. You’re a high school graduate, aren’t 

25 you - 


1 how do you pronounce it. Ever Lena? 

2 A Ever Lena. 

3 Q. And for the court reporter, I believe you 

4 spell that E-V-E-R-L-I-N-E; is that correct? 

5 A E-V-E-R-L-E-N-A 

6 Q. All right Ever Lena? 

7 A Ever Lena. 

8 Q. All right And your mother and Mr. Smith -1 

9 think you already stated that, but this will just get me 

10 into the flow - were never married; is that correct? 

11 A That’s right. 

12 Q. And as a matter of fact, they never, ever 

13 lived together; is that correct? 

14 A That’s correct. 

15 Q. And I think 1 heard this, but your full name 

16 is Jessie Willie Bell? 

17 A Yes. 

18 Q. And you’re unaware of how you got that name; 

19 is that correct, sir, other than it’s on your birth 

20 certificate? 

21 A Yes, correct 

22 Q. And you’ve accepted that that’s what it says, 

23 so that’s who you are; is that correct sir? 

24 A Yes. 

25 Q. You were bom in 1939, correct sir? 


1 A Yes. 

2 Q. - Mr. Bell, and you also have a two year 

3 college degree; is that correct sir? 

4 A I have two years worth of college credits. 

5 Q. And you went to college, I believe, where, 

6 down at Holmes Junior College? 

7 A No. 

8 Q. Where did you go? 

9 A San Bernardino Valley. 

10 Q. Where? 

11 A San Bernardino Vallpy College. 

12 Q. All right sir. Out in California, then. 

13 A Yes. 

14 Q. Now, I think we got it straight. You’re 

15 current residence, what you call home, is where your wife 

16 and children are? 

17 A Yes. 

18 Q. And that’s Rialto, California, right? 

19 A Yes. 

20 Q. And you're a civ ilian employee, you’re an Air 

21 Force veteran, an honorable-discharged Air Force veteran, 

22 and you’re working for a civilian company in Saudi Arabia 

23 at the present time; is that correct, sir? 

24 A That’s right yes, sir. 

25 Q. Now, your mother’s name, Ms. Cooper, was - 


1 A (Witness nods head affirmatively.) 

2 Q. And Mr. Smith, your father, joined the Army on 

3 the 14th day of January, 1943, didn’t he, or do you 

4 remember? 

5 A I don't know. I don't remember. 

6 Q, Anyway, you were around three and a half years 

7 old, a wee child, a mere baby when your father joined the 

8 Air Force, as far as you know; is that correct sir? 

9 A As far as I remember. 

10 Q. Well, if I report to you, and I think the 

11 discharge will show it, I think it shows when he entered 

12 and when you separate, that he joined the Army on January 

13 14, 1943, you would have been three and a half years old, 

14 wouldn't you, or about? 

15 A Or about 

16 Q. Do you even remember that event? I don’t 

17 remember anything I did when I was three and a half, and I 

18 doubt if you do. And you were living with your mother at 

19 that time and not Mr. Smith; is that correct? 

20 A That’s correct 

21 Q. Now, in fact, Mr. Bell, except for the two 

22 years when you lived with your mother’s father, that is 

23 your Grandfather Cooper, you lived with him in California, 

24 you actually grew up living with your mother, Mrs. Cooper, 

25 in Kosciusko, didn’t you? 


//le^cy^i^ary.ucsf.edu/t!d/pm§5?S^p9P^dsf?fl^[j^^f ^fef.edu/docs/zkgl000 ‘ F ^ 101910 Fa & 


& 14/93 


6 / 14/93 - Afternoon Session 


Wilkes v. 
ATC 


1023 

1 A. Yea, air, and Vicksburg. 

2 Q. And where? 

3 A Vicksburg. 

4 Q. Yes, sir. But when you were in Kosciusko, 

5 your mother lived on the other side of town from where 

6 Mrs. Brown, your grandmother, lived, and where Anderson 

7 Smith, when he was there, where he lived; is that correct? 

8 A That’s true. 

9 Q. Ail the way across town. Now, in May of 1960, 

10 at the age of 19, you voluntarily joined the United States 

11 Air Force; is that correct, sir? 

12 A Yea. 

13 Q. And you began and intended to make that a 

14 career, did you not, sir? 

15 A Yea. 

16 Q. And you did that; is that correct? 

17 A Yea, air. 

18 Q- And you never again, since that day, have 

19 lived in the state of Mississippi, have you? 

20 A No. 

21 Q. You’ve lived all over the world -- well, not 

22 all over the world. Germany, you live in Arabia some now, 

23 but you lived all over the United States, Korea, Okinawa, 

24 you’ve been wherever the Air Force took you and wherever 

25 your civilian employment takes you now; is that right? 
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1 A That's right 

2 Q. A lot of the time that you were in the 

3 service, you actually spent overseas. I believe you spent 

4 four years in Ramstein, Germany; is that right? 

5 A Yea. 

6 Q. And furthermore, you spent four years in 

7 Korea, but that was on two tours, wasn’t it? 

8 A Yes. 

9 Q. ’76-’76, and ’79-’80, right? 

10 A Yes. 

11 Q. And then you spent 14 months on the Japanese 

12 island of Okinawa back in — when was that? 

13 A ’61-’63. 

14 Q. So the only time that your father, after you 

15 got into your permanent home in Rialto, or any time, the 

16 only time he has ever visited you or visited your home in 

17 California, you weren’t there, were you? 

18 A No. 

19 Q. You were in Osan, Korea at that time, and 

20 that’s the only time Anderson Smith, Jr, ever visited your 

21 home where you’ve been living over 20 years now; is that 

22 correct? 

23 A Yes. 

24 Q. You mention that you would visit Kosciusko 

25 yearly when you’d get those 30 day leaves. Incidentally, 
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1 I was in the service, also, and I know what the leaves 

2 are. But you get the 30 dtty leave, and you tried, I 

3 believe you called it, "make an annual visit back home." 

4 A Yea, sir. 

5 Q. And of course, notwithstanding the fact that 

6 you never lived in Attala County or Kosciusko since you 

7 were 19, that will always be home, won’t it? 

8 A Yes, it will. 

9 Q. That’s what you were doing, to see your 

10 relatives, to see your dad, to see whoever. And you seem 

11 to remember that on the last visit when your dad was alive 

12 in ’86, the summer that you made - you might have brought 

13 your wife, but you seem to now think you brought one of 

14 your baby daughters; is that correct? You’re not sure of 

15 that, are you? 

16 A Fm not sun, yes. 

17 Q. All right And the only time, isn’t it a 

18 fact, Mr. Bell, that any of your children ever met your 

19 father, Mr. Smith, their grandfather, the only time any of 

20 the five of them ever met him was during the one visit 

21 that he made to California when you were in Korea. Now, 

22 isn’t that the truth? Didn’t you tell us that on the 

23 deposition? 

24 A No, I don’t remember -1 don’t remember 

25 stating it that way. 
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1 Q. Let me just refresh you, if I can, refresh 

2 your memory. 

3 MR UPSHAW: May I approach him, Your Honor? 

4 I don’t have an extra copy erf this. 

5 Q. (By Mr. Upshaw) What I have here is the 

6 transcription. You recall the deposition we took, as I 

7 say, in the Clarion Hotel. We’re talking about-when 1 

8 mention ’’he" here, of course Fm talking about your 

9 father. 

10 MR MCTEER: Sir, what page are you referring 

11 to? 

12 MR. UPSHAW: 28. 28 line 12, Vic. 

13 Q. Oy Mr. Upshaw) And I said here, "Question: 

14 He visited" — by "he* I mean Anderson Smith, Jr. - 

15 "visited out here with you a few times?" And what was 

16 your answer? 

17 A 'Once". . 

18 Q. "Once," right Not a few times, but once. 

19 A Yeah. 

20 Q. "Question: And when you went back on these 

21 trips back home to see relatives and everything, did the 

22 children go with you?" And you answered, "He wasn’t there 

23 when I took the kids, but they wanted to see him. They’ve 

24 only seen him, like I said, about once, and that was 

25 when-that was the time he was out here." Does that 
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1 pretty well refresh your memory? 

2 MB. MCTEER B™™ m«, Your Honor, I believe 

3 that’s — never mind Go nhaad 

4 Q. (By Mr, Upshaw) He was in the hospital. I 

5 mean, if Vic wants to talk about that when you came home, 

6 he wasn’t at home the time you brought the children here; 

7 is that correct? 

8 A. No. 

9 Q. They didn’t see him is what I’m getting at, 

10 regardless of where he was. 

11 A. Bight 

12 Q. And he only visited you once in California, 

13 correct? 

14 A Right 

15 Q. That’s the only time the children ever saw 

16 their grandfather, correct? 

17 A No. 

18 Q. When are the other times, then? That’s what 

19 you said here. 

20 A Okay. That time they saw him when he ami to 

21 California, but they did see him at home in Mississippi. 

22 Q. Did you? 

23 A Before he went to the hospital, yes. 

24 Q. Well, of course, that’s the reason we take 

25 these depositions. I asked you that, and you said that 
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1 they’d only seen him once. And, as a matter of fact, that 

2 you weren’t there then, you were in Osan, Korea, right? 

3 A Right, right 

4 Q. Now, you mentioned today that you had lived 

5 with your father for about three years somewhere in that 

6 growing-up period there. Now, it had been stipulated on 

7 the pretrial order on page 6, paragraph 6-1, "Mr. Bell 

8 never resided with Mr. Smith.’ That’s been agreed to by 

9 all parties in this lawsuit. We didn’t have to prove it, 

10 you didn’t have to prove it, that you never lived with 

11 your father. Now, is that correct or not correct? 

12 A That’s correct if you are speaking in terms of 

13 after I grew up and left home, but it’B not true prior to 

14 that 

15 Q. Now, never, of course, means never. 

16 A Bight, never. 

17 Q. From the date of your birth until as you sit 

18 here today. 

19 A Right 

20 Q. And it’s agreed in here by us and by your 

21 lawyers that you never lived with your father. That’s 

22 wrong? 

23 A That’s wrong. I don’t think that’s in there 

24 that way. 

25 Q, Yes, sir, it is in the --1 think your lawyers 
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1 will tell you that that is part of our stipulation. 

2 MR. BARRETT: We admit we put it in there, 

3 Judge. We admit we made a mistake 

4 MR UPSHAW: Fm not misquoting you, am I, 

5 Dan? 

6 MB. BARRETT: No, sir. We put it in there, we 

7 made a mintjtka 

8 Q. (By Mr. Upshaw) Now, prior to joining the US 

9 Air Force at 19, and after discharge ~ I know you never 

10 lived with him after discharge, of course, right? 

11 A No. 

12 Q. You were a grown man and had your own family, 

13 right? 

14 A Yes, sir. 

15 Q. There simply never was a time in your life 

16 that you actually lived in the same house with Mr. Smith, 

17 isn’t that correct, prior to joining the Air Force? 

18 A Excuse me? I didn’t quite understand that 

19 Q- Prior to joining the US Air Force at age 19 -- 

20 and I asked you that question out in California - there 

21 never was a time that you lived in the house with Anderson 

22 Smith; isn’t that correct? 

23 A No, that's not correct 

24 Q. The deposition, page 112, line 23. 

25 MB. UPSHAW: May I approach the witness. Your 
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1 Honor? 

2 JUDGE BOGEN: Yes, sir. If he joined the Air 

3 Force in 19 -Mr. Bell joined the Air Force in 1960 and 

4 was bora in 1939, he would have been 21 years old. 

5 MR UPSHAW: Well, maybe we got our figures 

6 wrong but he testified-okay. 

7 Q. (By Mr. Upshaw) Up until you were 21, then. 

8 Before you joined the Air Force is what I’m asking you. I 

9 asked you: ’Did you ever live with your father?" And you 

10 testified here today you lived with him three years; is 

11 that correct? 

12 A Uh-huh. 

13 Q. Now, I asked you this, and I submit to you, 

14 sir, on page 112, 23 of the deposition we took, ’He," 

15 that’s your dad, "never actually lived with you or you 

16 actually lived with him; is that correct?" And what was 

17 your answer back a couple of years ago? 

18 A I said, "That’s correct" 

19 Q. Was that correct back then or has that changed 

20 since back then for some reason? Because now you’re 

21 saying you lived with him for three years, and back then 

22 you said you had never lived with him and he never lived 

23 with you. 

24 A Well, that must have bean a mistake on my part 

25 because that’s not true. 
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Q. That’s a pretty clear question, isn’t it? 

A Yeah, that’s a pretty dear question. 

Q. You’re a very intelligent man. "He never 
lived with you or you actually lived with him; is that 
correct?" And you said, "That’s correct;" is that right? 

A That’s what I said, if that’s an the 
deposition. A miatnkn an my part. 

Q. Mr. Anderson Smith, your father, as you grew 
up, never gave you any money whatsoever, did he? 

A. Not actual money in my hand, no. 

Q. Well, how else could he give it to you? Did 
he ever just give you any money? 

A Buying clothes or whatever, 

Q. I’m going to ask you about that in a minute. 

A Okay. 

Q. He never gave you any money, did he? 

A No. 

Q. Did he contribute anything to you? Did he buy 
you clothes or feed you or was your mother doing that? 

A Well, my mother was doing all of the buying 
so I don’t know where the money came from. I assume it 
came from him. 

MR. UPSHAW: May I approach the witness. Your 
Honor? 

JUDGE BOGEN: Yea, sir. 
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1 Q. Yes, sir. And to your knowledge, sir, 

2 Mr. Smith never gave your sister, Jeanette Wilkes, any 

3 money or any support and maintenance, did he, sir, to your 

4 knowledge? 

5 A Not to my knowledge. I can’t say. 

6 Q. In fact - and I’ve already asked you this. I 

7 think I’ve established this, but your mother was the sole 

8 basis of your support when you were a mere child, a mere 

9 tyke and growing up, your mother worked hard and raised 

10 you; isn’t that correct? 

11 A Meet fifths-most of it 

12 Q. Ms. Cooper, your mother? 

13 A Yes, most of it 

14 Q. When Mr. Smith died, sir, is it true or not 

15 that his estate, after everything was valued at $84,000? 

16 A I don’t know that to be asset. 

17 Q. Well, when it was divided up, you got 42,000, 

18 and Jeanette got 42,000, didn’t she? 

19 MR. MCTEER: Excuse me. Your Honor, may we 

20 approach the bench? 

21 JUDGE BOGEN: Counsel, let me take this up in 

22 chambers. 

23 THE FOLLOWING PROCEEDINGS WERE HELD IN 

24 CHAMBERS OUTSIDE THE HEARING OF THE JURY: 

25 MR. BARRETT: May it please the Court we move 
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1 MR. UPSHAW: The same deposition, page 111, 

2 Vic, line 17. 

3 Q. (By Mr. Upshaw) "Did he" — and again, we’re 

4 talking about your father - "contribute anything to you, 

5 did he give you money or buy you things or clothes or feed 

6 you or was your mother doing that?" "hfy mother" is your 

7 answer. 

8 A Okay. 

9 Q. The next question: "Was she getting any money 

10 as far as you know for your support and maintenance from 

11 Mr. Smith or was she working and doing the best she could 

12 do to raise her children?" And what was your answer? 

13 "She was doing the best she could do, right? 

14 A (Witness nods head affirmatively.) 

15 Q. The next question: "She was not getting 

16 anything out of Mr. Smith?" And what’s your answer? 

17 A "No." 

18 Q. It was "no," right? 

19 A (Witness nods head affirmatively.) 

20 Q. So he never contributed a penny, money-wise to 

21 your support, and as far as you know, he didn’t give your 

22 mother any money to buy you clothes or groceries or food 

23 or anything else with, she went out and worked and made 

24 that money, didn’t she, Mr. Bell? 

25 A As far as I know. 
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1 to strike the last statement about the money in the estate 

2 and also to any further reference to the fact that be 

3 didn’t support tham. You know, ws can’t - we’re 

4 hop-tied. The reason he didn’t was because he couldn’t 

5 because he was under a guar dianshi p, and yiu know, they - 

6 JUDGE BOGEN: Yeah, I think they’re going to 

7 beahle to-an redirect to establish that a guardianship 

8 was appointed and that he had no control over his money 

9 because of his diialdlity I think they’re entitled to do 

10 that As to the estate, he’s got two heirs, they would 

11 divide the estate. I don’t know whaf b wrong with that 

12 MR. BARRETT: What’s wrong with that? 

13 MR. AKERS: Your Honor, the time when he would 

14 have bean supporting tham as children, ha didn’t have a 

15 guardianship. That was before he had been declared NCM 

16 MR. MCTEER: No, it’s not It was clear he 

17 was NCM at the point in time the children - Mr. Bell was 

18 11 years old. 

19 MR. BARRETT: The bet -1 know the fact 

20 The facts are that the — up until the time that Ms. sin™ 

21 Brown died, his mother died, that they had - the 

22 government had designated her as a psying agent end they 

23 didn’t have to form a guardianship except once back in 

24 1952, but all during the ’60a, the money was paid to her, 

25 and she had to account for every penny of it, and it’s 
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1 Just not - and than after ’69 - 

2 JUDGE BOGEN: Well, by I960, Mr. Bell would 

3 have been 21 years old if he was bam in ’39. We're 

4 talking about prior to 19-you know, prior to his 

5 adulthood, I suppose. 

6 MR. BARRETT: Talking about Jeanette, too, 

7 though. Judge, and they said he never |pve anything to 

8 Jeanette. 

9 MR. UPSHAW: He said he don’t know. He said 

10 as fiir as he knows. I don’t know what they pve Jeanette. 

11 MR. MCTEER Your Honor, the dear impression 

12 was being given by Mr. Upshaw this man didn’t core about 

13 his diildran, didn't give them anything. And that’s Just 

14 completely not true. This man, as we all know, was- 

15 JUDGE BOGEN: Pm not the one to settle that 

16 paint The jury will have to deade that 

17 MR. MCTEER: We have a disadvantage. Our 

18 disadvantage is we can’t sgy that the reason why he could 

19 not and did not give money to his children — 

20 JUDGE BOGEN: Well, when was the first time he 

21 was declared NCM7 

22 MR. BARRETT: 1962. 

23 JUDGE BOGEN: Okay. But he was in a hospital 

24 for a mental problem ns has already been described when 

25 this young man, Mr. Bell, was 11 years old, so he’s in 
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1 e- 

2 JUDGE BOGEN: Yeah, he’s testified he went 

3 over to Tuskegee. 

4 MR. AKERS: Not far a mantal problem. He’s 

5 just in the hospital. 

6 MR. MCTEER: If we were allowed to ask him 

7 that question, he’d soy he was there for a mental problem, 

8 and he whs locked up, and that's one of the reasons he was 

9 so sod to see Mb father in a situation is because he was 

10 behind bars. 

11 MR. UPSHAW: He was not locked up for inmg 

12 periods of time there. Your Honor, particularly during the 

13 earlyyears when this guy BsyB he was living with him. In 

14 that period of time, he certainly wasn’t in the hospital 

15 when he says he whs living with him and sleeping with him 

16 in Kosciusko - 

17 MR MCTEER I- 

18 MR UPSHAW: Let me finish if you will, Vic, 

19 MR MCTEER: Sure. He clearly wasn’t living 

20 in Tuskegee at that time and the man wasn’t supporting him 

21 at all. This was before he went to Tuskegee. 

22 JUDGE BOGEN: Mr. Barrett sayB during that 

23 period of time, the grandmother was the designated agent 

24 to receive his benefits. 

25 MR UPSHAW: That didn’t happen. 
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1 MR BARRETT: It did happen, but Judge, let me 

2 say that we’re not trying to, you know, seise an opening 

3 and go in and talk about his mental. We’re just Miring 

4 they treat us fairly here, and they’ve gotten into 

5 something that they shouldn’t have gotten into, and 

6 they’ve got us hog-tied where we can’t properly respond, 

7 and we ask and we suggest this, we ask that they not be 
B allowed to talk about it any more and that on redirect 

9 that we be able simply to say during that period of time 

10 ™ — did ha haw a iMaahilil y and a gna ndianahip an that 

11 he didn’t have control of his money and don’t say anything 

12 any more about that and then let it go unless the Court 

13 wnnld jn«t wiaka tha ■niimniH i inn i * 

14 MR UPSHAW: That’s all right Whatever. 

15 JUDGE BOGEN: You want me to make that 

16 announcement? 

17 MR MCTEER Yiwh. 

18 MR BARRETT: Yes, sir. 

19 MR UPSHAW: Let’s get it straight, though, 

20 that during that period of time he was disabled. 

21 MR MCTEER Junta second. I want to have 

22 the opportunity to talk to this witness, and the reason 

23 why is because he has been told repeatedly that he cannot 

24 talk about the disability, that he cannot talk about the 

25 mantel mnditinn of thin men and if that , question ifl 
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1 asked to him based upon the prior instructions of the 

2 Court, he’s going to look at tie like we’re crazy. 

3 MR BARRETT: Well, I think that, therefore, 

4 the answer is for the Court to do it 

5 MR UPSHAW: I don’t mind this man testifying 

6 that hie father was disabled. That’s what we’d agreed on 

7 early on, hadn’t we, Judge? 

8 MR BARRETT: We hadn’t discussed the 

9 guardJansMp - 

10 MR MCTEER It’s one thing for us to soy he’s 

11 disabled. It’s another thing far you to take that 

12 disability to the level where the man supposedly is not 

13 taking core of his children, intentional disregard far 

14 their beat interest All I’m suggesting is to give us a 

15 chance to explain to him. 

16 JUDGE BOGEN: I think either they’re going to 

17 have to do it or Em going to have to do it because it has 

18 been developed purposely or however that he consciously 

19 didn’t support his children. 

20 MR UPSHAW: He said the man bought him 

21 clothes and thingB like that He told us he didn’t 

22 JUDGE BOGEN: In the first place, I don’t know 

23 that this guy really knowB for sure, but more importantly, 

24 for a substantial period of even this man ’s childhood, he 

25 was without the mental capacity necessary to exercise 
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1 judgment or choice of the issue. 

2 MR. UPSHAW: If they hadn’t gut their absolute 

3 liaMlity ruling in this case. Judge, we could hare proven 

4 that he was doing pretty well during meet of this time and 

5 that he was in and about town, he was living an open and 

6 free life, he was at large all over Kosciusko, and 

7 frankly - 

8 JUDGE BOGEN: Hell, the same could be said of 

9 you. 

10 MR BARRETT: And we know you’re not 

11 competent. 

12 JUDGE BO GEN: And we know you’re craay as 

13 halL 

14 MR UPSHAW: And he needed a guardianahip, but 

15 what Tm saying is, frankly, he had more money than moot 

16 of his contemporaries in Koedusko did at that time. 

17 MR MCTEER* We would aak you to make the 

18 statement if possible. 

19 MR UPSHAW: That would be line, just figure 

20 out the statement, what to say. 

21 THE FOLLOWING PROCEEDINGS WEHE HELD IN OPEN 

22 COURT IN THE PRESENCE OF THE JTJHY: 

23 JUDGE BOGEN: ladies and gentlemen, as we 

24 previously informed you at the beginning of this trial, 

25 the decedent, Anderson Smith, Jr., was, during a vary long 


1 Q. Close to it? 

! A. Tea. 

I Q. Over 40,000? 

A. Yes. 

i Q. Now, you mentioned in direct examination, and 

6 I think I quoted it here, you said, "I filed this lawsuit 

7 because my father had died from smoking Pall Mall 

8 cigarettes;" is that correct, sir? 

A. Yes. 

10 Q. Mr. Bell, you didn’t file this lawsuit, did 

11 you? 

12 A. Yes. 

13 Q. Are you sure? 

A My sister filad it, and I filed in conjunction 

15 with her. She filed it 

6 Q. This lawsuit was filed try Jeanette Wilkes -- 
A Uh-huh. 

Q. -- and you didn’t even join in this lawsuit 
19 for over three years after it was filed, did you; isn’t 
that correct? 

A No. 

MR BARRETT: Your Honor, the complaint says it 
was filed on behalf of both at them in 1987. 

Q. (By Mr. Upshaw) I’m saying when you joined 
25 this lawsuit as a party plaintiff, you moved this court,? 
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1 period of time following his discharge from the military, 

2 totally disabled, and I have previously ruled that his 

3 disability is not a relevant issue in this case, and so we 

4 stayed away from that, but it’s necessary far me to advise 

5 you that hemline nfhiii rfi nubility tha inemrm ha mmiial 

6 was forwarded either to mnmmii tn nuiujp tin mnmay fnr 

7 him while he was disabled or to - or perhaps the 

8 grandmother was the designated agent to receive the 

9 payments or there may have been a formal guardian, but in 

10 any event, there was a long period of time during which 

11 he, himself, did not have actual control over his tnnmna 

12 All right You may proceed to another subject now. 

13 MR UPSHAW: May I proceed. Your Honor? 

14 JUDGE BOGEN: Yes. 

15 Q. (By Mr. Upshaw) One of the last questions I 

16 asked you was about the closing of the estate after your 

17 father passed away. And there were only two heirs, and 

18 that was you and Jeanette, your sister; is that correct? 

19 A Yes. 

20 Q. The two of you who are the plaintiffs in this 

21 case? 

22 A Yes. 

23 Q. And each of you received approximately $42,000 

24 from the estate, didn’t you? 

25 A Approximately, yes. 
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1 Judge Bogen hero, on the 23rd day of September 1991 to 

2 join in this lawsuit as a plaintiff, and the Judge 

3 rendered this order an the 23rd day of September 1991 of 

4 letting you join in this lawsuit as a party, named party 

5 plaintiff. Don’t you recall that? 

6 A I don’t know if Fee seen that 

7 Q. Anyway, that’s over three years after this 

8 lawsuit was filed by Jeanette Wilkes in 1991. 

9 A. Uh-huh. 

10 Q. If that’s correct. Am I correct if that’s 

11 correct? 

12 A Td have to take your word for it 

13 Q. Yes, sir. As a matter of fact when your 

14 sister filed this lawsuit you weren’t even consulted by 

15 her, and you didn’t even know it was filed when it was 

16 filed in December of 1987, did you, sir? 

17 A Not at first no. 

18 Q. So then Jeanette took it upon herself, without 

19 even consulting her brother about the suit hired lawyers 

20 and filed it and you were unaware that that had even 

21 happened until later. Now, that’s the truth, isn’t it 

22 sir? 

23 A Yen, it is because I was not in the country. 

24 Q. Sir? 

25 A I was not in the United States at the time. 
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1 Q. Well, everyone, your family knew how to get in 

2 touch with you. They got in touch with you so you could 

3 come to the funeral - 

4 A Yea. 

5 Q. - is that correct? 

6 A Yea. 

7 Q. You were not incognito anywhere on a secret 

8 mission, they knew where you were; is that correct - 

9 A Yes. 

10 Q. - if they needed to get with you. As a 

11 matter of fact, Ms. Wilkes didn’t even tell you, did she, 

12 that’s your sister, that you were a potential beneficiary 

13 to her lawsuit that she filed until after it was filed. 

14 She didn’t tell you that until way after it was filed, did 

15 she? 

16 A I don’t retail. 

17 Q. Mr. Bell -- incidentally, look what I’ve done 

18 to my shirt back there. My wife is going to get on me 

19 about this. Did you visit with your father at all during 

20 his final days in the hospital here between October the 

21 15th? You know, he was in there three times, October the 

22 16th, ’85, December the 5th, ’85, and then from December 

23 the 23rd, ’85, until his passing away on February the 7th 

24 of ’86, did you have opportunity to or were you in the 

25 neighborhood, did you visit him? 
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1 A Last time I saw my father alive was in the 

2 summer of’85. 

3 Q. Yes, sir. 

4 A And when I - 

5 Q. And so he was - he was not in the hospital 

6 then at the time you saw him; is that correct, sir? 

7 A No, no, he wasn’t 

8 Q. Was he having trouble at that time with his 

9 urinary tract problems? 

10 A None that I knew about and there was no 

11 mention of it 

12 Q. You do know, don’t you, sir - of course, I 

13 don’t know how much you were around your father. You’ve 

14 been away a lot but he suffered with bouts of urinary 

15 tract problems, difficulty in urinating, burning, you know 

16 what I’m taking about for many, many years, didn’t he, 

17 Mr. Bell? 

18 A That’s what I’ve heard. I don’t know that to 

19 be a fact 

20 Q. That was knowledge in the family, wasn’t it 

21 that your dad had problems with his urinary area? 

22 A I wasn’t aware of it 

23 Q. But you heard it? 

24 A Yes. 

25 Q. When he passed away on the early morning of 
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1 February the 7th of 1986, the family was not at his 

2 bedside, were they? 

3 A No. 

4 Q. Because no one had been called to be at his 

5 bedside as is usually done when a family member is thought 

6 to be passing away, dying; is that correct? 

7 A As far os I can tell, yea. 

8 Q. If you’d been called and been told, 'Your 

9 father is in a terminal stage, he’s not going to be here 

10 long, he’s passing away, you would have tried to get home 

11 and see him before he died, wouldn’t you, sir, as people 

12 do? 

13 A Yes, I would. 

14 Q. And you’d have wanted to be here if possible 

15 when he died, wouldn’t you, sir? 

16 A Yes. 

17 Q. At his bedside? 

18 A Yes, sir. 

19 Q. You never heard cancer mentioned in this case 

20 until you heard it from me on July the 9th, 1990; isn’t 

21 that correct, sir, four months - four years, four months 

22 following your dad’s death, you never heard anyone mention 

23 that he had cancer or died from cancer until four years 

24 and four months after his death, and that’s when I told 

25 you about it in California. 
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1 Isn’t that the first time you heard the word 

2 connected with your daddy? 

3 A "Cancer”? 

4 Q. Yes, sir. 

5 A. I can’t say to be certain. I know emphysema 

6 was mentioned, so I don’t know if they both was mantimmd 

7 in the same breath or not I can't remember. 

8 MR. UPSHAW: May I approach the witness 
g again? 

10 Q. (By Mr. Upshaw) Again, I know you’re tired of 

11 me doing this, but this is the way we do things. We were 

12 taking your deposition, I guess we had gotten tired 

13 because we had gone through 164 pages, on line 6 here 

14 after a break, and hy the way, then, I was calling you 

15 Jessie, I had asked you if I could call you Jessie, you 

16 recall, and you said that’s fine. Do you recall that? 

17 A. Yes. 

18 Q. "Jessie, when did you first learn that 

19 Anderson Smith, Jr., had been diagnosed as having lung 

20 cancer?" Your answer: "I have never been. I never knew 

21 he had lung cancer. As far as I know, it was emphysema" 

22 - which goes into that as I'm saying, "I suppose." 

23 Question: "You’re saying that it was never explained to 

24 you or you have never heard that he had a diagnosis of 

25 lung cancer?" Your answer: "It was never explained to 
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1 me." Next question: "Mr. Clark, Mr. Barrett, Mr. McTeer 

2 have never talked to you about whether or not Anderson 

3 Smith, Jr., had lung cancer or just emphysema?" "Like I 

4 said, the last thing I know was emphysema." 

5 So you had never heard, until four years and 

6 four months after your father’s demise, that he was even 

7 diagnosed with or suffering from lung cancer until I told 

8 you out there on the 9th day of July of 1990 in the 

9 deposition that we were taking; isn’t that correct? 

10 A. That’s whaf b in the deposition, it has to be. 

11 Q. That was the truth. That was under oath. You 

12 know that’s the truth, don’t you, Mr. Bell? 

13 A. Yes. 

14 Q. Not in any way arguing with you, that’s just 

15 the truth, isn’t it? 

16 A. Uh-huh. 

17 Q. Now, did you ever have anyone -- 1 don’t think 

18 I’ll get into this. I’m sorry. Another one of these 

19 things about calling for permission. 

20 Did either you or any Veterans - did you ever 

21 talk to any of the people down at the Veterans 

22 Administration Hospital about anything before or after 

23 your dad’s death? 

24 A. Only about obtaining the placard far his 

25 headstone. 


1048 

1 Q. So then none of you ever brought up, when you 

2 talked to him, his general condition, no one really 

3 thought or even mentioned or believed that he was in 

4 danger of sudden and unexpectedly dying of lung cancer at 

5 the time he did, did they? You didn’t think that, did 

6 you? 

7 A. No. 

8 Q. No one thought that, did they? 

9 A. Not that I know. 

10 Q. As far as you know? 

11 A As fhr as I know. 

12 Q. Did any of his physicians or anyone think that 

13 as far as you know? 

14 A If they did, they never mentioned it 

15 Q. If you’d been told that your dad was in danger 

16 of dying from lung cancer, wouldn’t you have thought it 

17 was an absolutely needless thing for him to have to go 

18 through the pain, the trauma, the risk of a surgery to his 

19 urinary tract if you’d have thought he was dying from lung 

20 cancer? 

21 MB. MCTEER: Objection, Your Hannr, I believe 

22 it calls for a candusian this witness is unable to make. 

23 JUDGE BOGEN: I think so. ni sustain the 

24 objection, 

25 MB UPSHAW: That’s fine. 


104B 

1 Q. (By Mr. Upshaw) You are aware, aren’t you, 

2 sir, that the doctors at the Veterans Hospital, now that 

3 you know your father had cancer and urinary tract 

4 disorders, that they were agressivejy trying to treat his 

5 urinary tract problems, you know that, do you not, sir, 

6 now? 

7 A I’ve heard that mentioned. 

8 Q. To your knowledge, was your father ever placed 

9 on the Veterans Administration Hospital’s seriously ill 

10 list? 

11 A To my knowledge, no. 

12 Q. He wasn’t, was he? 

13 A Not to my knowledge. 

14 Q. And all you ever understood is that they went 

15 in and found him early on the morning of the 7th, and he 

16 was not breathing, no pulse, and that he died suddenly and 

17 unexpectedly at or around 5:30 a.m. that morning. That’s 

18 all you’ve ever understood, isn’t it, sir? 

19 A Since I’ve been here, that’s all I’ve heard. 

20 Q. Well, it was a surprise, wasn’t it, sir, as 

21 you heard Dr. O’Neal characterize it or label it, they 

22 went in, and they were surprised. The night before they 

23 didn’t think he was going to die, did they? 

24 A That's what they said. 

25 Q. So it was a surprise when the nurse, Nurse 
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1 Oliver went by and found him in this state and called the 

2 code, right? 

3 A. Yee, sir. 

4 Q. When Dr. McTumon, and I believe that is the 

5 name that the record reveals, you probably have forgotten 

6 his name, but I submit to you, sir, that the gentleman who 

7 was the physician at the VA Hospital was a Dr. McTumon, 

8 the records show that they called you on the morning of 

9 February the 7 th to inform you of your father’s passing 

10 away, and I believe it says they did that at about 6:40 

11 a.m. Do you recall that? 

12 A No, I do not 

13 Q. Were you not at home? Did they get your wife? 

14 A That’s — the message came into my wife. I 

15 was not there. 

16 Q. Where were you then? 

17 A In Saudi Arabia. 

18 Q. But Dr. McTumon also is reported that they 

19 requested permission to do an autopsy, is that correct? 

20 And an autopsy was not allowed? 

21 A I don’t remain hut- rnymw ■■king mu ■nyrtiing 

22 about an autopsy. 

23 Q. Well, you discussed this with your wife, 

24 haven’t you, sir, the call that she got from the VA 

25 Hospital saying Mr. Smith had passed away? Surely you’ve 


1063 

1 denied, you know that, don’t you? 

2 A No, I do not 

3 Q. You know an autopsy was not done, don’t you, 

4 sir? 

5 A I do know that, yea. 

6 Q. Do you understand that an autopsy probably 

7 would have revealed the real cause of Mr. Smith’s death? 

8 MR. MCTEER: Excuse me. Your Honor, again 

9 objection. Calls far a medical conclusion. 

10 JUDGE BOGEN: Well, there's already been 

11 testimony about that I don’t think this witness is the 

12 person to answer the question. Mr. Upahaw, how much 

13 longer do you anticipate being with this witness? 

14 MB. UPSHAW: Two 

15 JUDGE BOGEN: Okay. 

16 MR. UPSHAW: Are you going to a bide with me 

17 that much longer? As a matter of fact Fm not even going 

18 to GIVE you those two minutes, Judge. I believe that’s 

19 it 

20 JUDGE BOGEN: Fm sure the jury - 

21 MR. UPSHAW: Wait just a minute. I may have 

22 forgotten this other. That’s it 

23 JUDGE BOGEN: Let's take a recess of about 10 

24 minutes, laHiwi awd gentlemen. 

25 (A short break was taken.) 
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1 discussed that with her, haven’t you? 

2 A She gave ms information - 

3 MR. MCTEER: Excuse me. Your Honor, I believe 

4 this is hearsay. 

5 JUDGE BOGEN: Well, he hasn’t asked him to 

6 repeat anything: You may continue. 

7 Q, (By Mr. Upshaw) But when they asked for the 

8 autopsy of your wife or whoever, it was never fully 

9 explained to anyone at that time that anyone thought the 

10 cause of death was lung cancer; is that correct? 

11 A As far as I know. 

12 Q, Did your wife, if you’ve quizzed her about it, 

13 ask Dr. McTumon, "What caused my father-in-law to pass 

14 away so suddenly and unexpectedly?" Did she ask? 

1 don't know. 

Q. Have you asked her? 

No, I haven’t 

Q. Have you asked what happened? 

No, I haven't 

MR. MCTEER: Excuse me, objection. 

JUDGE BOGEN: He ™id he hadn’t discussed it 

22 bo I don't think there’s anything for him to repeat 

23 MR. MCTEER: Thank you* 

24 Q. (By Mr. Upshaw) Dr. McTumon did request an 

25 autopsy, and it was denied. You know an autopsy was 
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1 JUDGE BOGEN: Do you have redirect? 

2 MR. MCTEER: Yen, sir. 

3 JUDGE BOGEN: We’re ready for our jury. 

4 THE FOLLOWING PROCEEDINGS WEBE HELD IN THE 

5 PRESENCE OF THE JURY: 

6 CROSS-EXAMINATION BY MR. MCTEER: 

7 Q, Mr. Bell, I wanted to go over a few things 

8 that Mr. Upshaw went over with you. Do you recall that he 

9 specifically asked you whether or not you had knowledge 

10 while you were in Saudi Arabia that your father had not 

11 been placed on a sick list while he was over at the VA 

12 Hospital. Do you recall that question? 

13 A Yes. 

14 MR. UPSHAW: May it please the Court, I hhiH 

15 "seriously ill list", not just'sick'. 

16 Q. (By Mr. McTeer) Excuse me. The seriously ill 

17 list, do you recall that question? 

18 A Yes. 

19 Q, Did anybody tell you that your father had lost 

20 70 percent of his lung function? 

21 A No. 

22 Q. Anybody tell you that the Tumor Board had 

23 determined he an inoperable tumor? 

24 A No. 

25 MR. UPSHAW: May it please the Court, this is 
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1 totally improper redirect I didn’t ask him about thing 

2 of any of thoae things. 

3 JUDGE BOGEN: I think sa Tm going to 

4 sustain that objection 

5 Q. (By Mr. McTeer) Did you have an opportunity 

6 to talk with any physician while you were in Saudi Arabia? 

7 A. No. 

8 Q. Had any physician told you anything about the 

9 nature of your father’s condition? 

10 A. No. 

11 ME. UPSHAW: May it please the Court, I object 

12 to that He just said he had not talked to any 

13 physician. 

14 JUDGE BOGEN: I guess the answer to the 

15 question is self-evident and he doesn’t have to answer. 

16 Q. (By Mr. McTeer) If you had been advised, sir, 

17 that your father was suffering from lung cancer, 

18 emphysema, had lost 70 percent of his lung function, what 

19 action would you have taken? 

20 ME. UPSHAW: If it please the Court that’s 

21 direct That’s what should have been an direct 

22 JUDGE BOGEN: Sustained. 

23 Q. (By Mr. McTeer) At any point in time were you 

24 ever advised that your father was suffering from a 

25 life-threatening urinary tract disease? 


A. No. 


2 Q- You were also asked by Mr. Upshaw as to 

3 whether or not your children had ever visited with your 

4 father prior to his death. You indicated that he had done 

5 so or Mr. Upshaw indicated that this had happened on one 

6 occasion. Is that a true statement. Had your children 

7 visited with him on more than one occasion? 

8 A. Yes. 

9 MB- UPSHAW: May it please the Court, my 

10 statement was that he viated the children in California 

11 once. In the deposition, he said that was true. I'm not 

12 talking about the children visiting him. 

13 Q. (By Mr. McTeer) Well, then, let me make sure 

14 that I’m clear. Your children did visit with Mr. Anderson 

15 Smith, Jr., on more than one occasion? 

16 A. Yes, sir. 

17 Q. Just want to make sure we’re clear on that. 

18 There was also some testimony, sir, where there was an 

19 indication that, prior to joining the United States Air 

20 Force, you had never lived with anyone other than your 

21 mother. 

22 Do you recall that question being asked of 

23 you? 

24 A. Yea. 

25 Q. And there was a section of the deposition that 


1 was read wherein that was read to you. Is it not, in 

2 fact, true, sir, that in the same deposition you pointed 

3 out to Mr. Upshaw that before you joined the Air Force as 

4 a child you lived with Mr. Anderson Smith and your 

5 grandmother for three years? 

6 A. Yes. 

7 MR. UPSHAW: May it please the Court, if he 

8 did, he didn’t point it out to me a moment ago. I don’t 

9 know what Vic’s - 

10 JUDGE BOGEN: If that’s an objection, it’s 

11 overruled. 

12 MR. UPSHAW: Well, ififs in the deposition, 

13 I challenge Mr. MrfTeer. He’e saying it was in the 

14 deposition. 

15 ME MCTEER: Well, then, 1st me reed it to 

16 him. 

17 MB. UPSHAW: All right. 

18 Q. (By Mr. McTeer) Will you turn to page IT! 

19 MR. UPSHAW: What page, pleaae? 

20 MR. MCTEER: 77. 

21 Q. (By Mr. McTeer) I'm reading now, you tell me 

22 if I’m reading correct 

23 MB. UPSHAW: Where are you starting Vlc7 

24 MR. MCTEER: Starting at line 20-excuse me, 

25 let’s start at 18. 


1 Q. (By Mr. McTeer) "So then until you joined the 

2 Air Force, he was living there then?* Answer: "Well, he 

3 stayed there - from the time I saw him in 19 - in ’54, 

4 he was there until about ’56, possibly ’57, and he went 

5 back to the hospital.* Question: 'Over in Alabama?* 

6 Answer: "Bight* Question: *He was there two or three 

7 years?” Answer: "Yes.* Question: *With whom did he 

8 live during those two or three years?* Answer: 'At home 

9 with my grandmother.* Question: "You were living there, 

10 too?" Answer? 

11 A. "Right* 

12 Q. Question: 'So then you were around him on a 

13 daily basis between the ages of 12,13,14?* Answer? 


15 Q. So, in fact that’s what you told Mr. Upshaw 

16 back on the 9th day of July 1990 correct? 

17 A. Yes. 

18 Q. Same thing you told me today? 

19 A. Yes. 

20 MR MCTEER: I have nothing further. 

21 JUDGE BOGEN: All right Mr. Bell, you may be 

22 excused. 

23 MR BARRETT: Your Honor, would you give us 

24 just a moment pleaae? 

25 THE FOLLOWING PROCEEDINGS WERE HELD AT THE 
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1 BENCH OUT OF THE HEARING OF THE JURY: 

2 MR. UPSHAW: Your Honor, did jnu rand any 

3 pretrial order, the stipulation*? Aren’t we bound by 

4 them? 

5 JUDGE BOGEN: Pvo read them to the jury. I 

6 said that was undisputed bet 

7 MR. UPSHAW: Will you do that at the end? 

8 JUDGE BOGEN: Tve already read them to them. 

9 MR. UPSHAW: Well, I can do that again, can’t 

10 I, that that’s an undisputed fret? 

11 JUDGE BOGEN: According to what they 

12 represented originally, I think he's entitled to do that 

13 MR BARRETT: Let him- 

14 MR UPSHAW: It was simply he never invited 

15 trim, In tnlrf IM tint 

16 JUDGE BOGEN: What’s happening? 

17 MR BARRETT: Your Honor, at this time, we’re 

18 pang to rest subject to ~ we want to put in the 

19 financial statement from The American Tnbum fkimputiy that. 

20 has been given to us by than as EzhiMt 69, we understand 

21 the rules to he that it cornea in after all of the 

22 evidence, that is after the plaintiflb and the defense, 

23 and so we - with that ream ml inn. we’ll be glad to offer 

24 it now, Just whatever the Court wants, but I think the 

25 rules are that it cornea in after the dnftm— puts on its 
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1 case. 

2 JUDGE BOGEN: I agree. 

3 MR UPSHAW: We would ask the Court - of 

4 course, we want to start with a physician, and we’d rather 

5 do it in the morning. 

6 JUDGE BOGEN: All right And ni let you 

7 make your announcement 

8 MR BARRETT: Can I Just tell them? 

9 JUDGE BOGEN: Yea. 

10 THE FOLLOWING PROCEEDINGS WEBE HELD IN THE 

11 HEARING OF THE JURY: 

12 MR BARRETT: May it please the Court subject 

13 to the right to put in the flnunrfui statement af The 

14 American Tobacco Company, which we understand oomee at the 

15 end of both parties’caseB, the plaintiffs at this time 

16 rest 

17 JUDGE BOGEN: All right. Tjilina anii 

18 gentlemen, we don't have time to begin with a defense 

19 witness and get very br today, so we will adjourn for 

20 today at this paint 

21 Once again, I want to emphasize how important 

22 it is that you not read any newspaper accounts or watch 

23 any TV broadcasts. 

24 Tve tried to monitor same of these. I 

25 certainly haven’t seen all of them, and Tve seen errors 
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1 think it’> luffident to establish a prims Guda case. 

2 Punitive damages are something I've got to 

3 look at at the canclumim of all of the evidence, and m 

4 revisit that issue then. 

5 MB. BAILEY: The "Warts’ case says that juu 

6 can consider-rmeany, I don’t have it and Mary may 

7 have rited it in the brief. I’ll be glad to give it to 

8 in the morning, but it aaje that jmi can consider and 

9 rule on punitive damages at the conclusion of the 

10 PlaintilTe case. You have that authority, Your Honor. 

11 JUDGE BOGEN: If I were of the opinion that 

12 there had been no evidence offered to support a punitive 

13 damage claim. I think there’s been same evidence offered 

14 that might - from which a reasonable juror might conclude 

15 some of the conclusions one would have to draw in a 

16 punitive damage cue, but I*m going to consider that when 

17 all the proof is in. 

18 MR. BAILEY: Thank you. Judge. 

19 MB. BEZANSON: Thank you. Judge. 

20 (Time Noted: 4:25 p.m.) 

21 
22 

23 

24 

25 
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